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— THIS ISSUE, the JouRNAL 
is inaugurating a new department with 
which it hopes to serve better its readers 
and the profession in general. It is en- 
titled “Rulings of State Insurance Depart- 
ments,” and in this issue appears on pages 
33 and 34. 


gests of the rulings of various state insur- 


It contains comprehensive di- 


ance departments, and from this month on 
they will be published in the issue following 
their release. This is done in an effort to 
cover more adequately the many legal aspects 
of the great business of insurance. 

At many times in the past, counsel for 
many insurance companies have expressed 
to us the wish that there be a regular, re- 
liable source for obtaining the rulings of the 
insurance departments of the various states 
and have asked us if we could publish them 
in THE INSURANCE LAW JOURNAL as they 
were released. We were as conscious as 
they were of the great increase in state legis- 
lation and supervision that followed the de- 
cision of the U. S. Supreme Court in the 
Southeastern Underwriters case, the enact- 
ment of Public Law 15, the moratorium and 
its demise. We realized that rulings on the 
practices of insurers and rating organizations 
were equally important to them as were the 
Attorney Generals’ opinions with their in- 
terpretations of the laws and the courts’ 
decisions on litigated subjects. To date, we 
have hesitated only because complete in- 
formation was not available to us. From 
this point on, however, thanks to the in- 
surance departments of the leading insur- 
ance states, we will have this information 


and be able to publish it as it is released. 
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We are furnishing these opinions in digest 
form owing to the space limitations of the 
JourNaL. We have in mind our experience 
when we received Deputy Superintendent 
Martineau’s opinion in the Multiple Location 
Risk proposal, which we have summarized 
at page 33 of this issue. The official re- 
lease required sixty-four typewritten pages 
or the equivalent of twenty-two pages oj 
this publication. We thought it more prac- 
tical to treat it as we did, and we hope that 
the comprehensive digests that we expect t¢ 
present in the future will lend adequate 
testimony to the fact that we are attempting 


to be of maximum utility to the profession 


THANKS 


It is apparent, from some letters we have 
received, that a number of our readers did 
not see eye to eye with our last month’s 
editorial comments in “Is Money Every- 
thing?” Nevertheless, we are very grateful 
for this number of carefully-considered, and 
well-intentioned comments which really help 
us to do a better job. While we have no 
intention of ignoring the remarks or of hiding 
behind iron curtain, we do 
think that this page in this first issue of the 


new year‘should rather reflect the spirit of 


any editorial 


the season and point out just what we in- 
tend to do in the coming months rather 
than be devoted to a defense of our posi- 
tion. And so, for that reason we have dealt 


with the new, the untried, and the purpose- 


ful and breathlessly-hopeful future—our 
resolutions. Next month, perhaps, we will 


be able to return to the theme that recently, 
so unwittingly, set off a few percussion caps 
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Blood and Marital Relationships 
Under the Cooperation Clause 


By JACK DURLAND 


DO SUCH TIES BETWEEN PLAINTIFF AND 
DEFENDANT AFFECT THE AUTO INSURER'S LIABILITY? 


NE of the most vital provisions of the 
Standard Automobile Policy, f 


so tar 
as the insurer is concerned, is a 


short 
statement consisting of two sentences and 
known as the “cooperation clause.” Like- 
wise, it is an important provision so far 
as the insured is concerned, despite the fact 
that few insureds are aware that the policy 
contains such a clause. 

The typical cooperation clause is usually 
couched in the following language: 

“The insured shall cooperate with the 
Company and, upon the Company’s request, 
shall attend hearings and trials and shall 
assist in effecting settlements, securing and 
giving evidence, obtaining the attendance 
of witnesses and in the conduct of suits. 
The insured shall not, except at his own 
cost, voluntarily make any payment, assume 
any obligation, or incur any expense other 
than for such immediate medical and surgical 
relief to others as shall be imperative at 
the time of accident.” 


Condition Precedent to Liability 


Policies containing covenants the same 
as or similar to the above have been 
often sustained that the question should 
be considered at rest, so far as the validity 
of said clause is concerned. If insurers 
may not contract for fair treatment and 
helpful cooperation by the insured, they 


so 


are practically at the mercy of the partici- 
pants in an automobile collision. A _ co- 
operation clause is in the nature of a con- 
dition precedent to liability on the insurer’s 
part for the loss growing out of a claim, 
with the disposition of which the insured’s 
cooperation is demanded, and failure to 
perform in the absence of waiver or estoppel 
constitutes a defense to liability on the 
policy if the insurer so elects. The over- 
whelming weight of authority sustains the 
validity of said clause (see cases digested 
in 72 A. L. R. 1446; 98 A. L. R. 1465; 
1399 A. L. R. 773). 


Likewise, under the weight of authority, 
to constitute a breach of the cooperation 
clause by the insured there must be a lack 
of cooperation in some substantial and ma- 
terial respects that results in prejudice to 
the insurer, and such a breach is an affirma- 
tive defense, the burden of establishing which 
rests on the insurer (State Farm Mutual Auto- 
mobile Insurance Company v. Koval, (CA-10, 
1944) 146 F. (2d) 118 [21 CCH AutomosiLe 


Cases 1077], citing numerous cases). 


Because of the requirement that the 
breach must be substantial and material, 
there have been numerous decisions dealing 
with various instances of non-cooperation. 
Making false statements to insurer as to 
how the accident happened, falsely testi- 
fying contrary to statement previously 
given, failure or refusal to testify, failure 
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Association on November 18, 1948. 


to attend trial, submitting oneself to the 
jurisdiction of the place of residence of the 
injured party, so that service could be ob- 
tained upon assured, refusal to permit in- 
assume control of the defense, 
with plaintiff's attorney, and 
securing an attorney for the injured party, 
are some of the adjudicated examples of 
non-cooperation, but in this respect it 
should be remembered that courts of the 
various jurisdictions will differ as to what 
constitutes a material violetion. (See A. L. R. 
citations previously cited.) 


surer to 
cooperation 


One of the 
this subject concerning which there are very 
few reported decisions is the attitude of 
the courts which reference to instances 
wherein a blood or marital relationship 
exists between the parties, such as parent 
and child, husband and wife, etc. It is 
this controversial phase of the general 
problem which will be discussed in this paper. 


most interesting phases of 


Parent and Child Relationship 


Although the courts will closely scruti- 
nize the relationship between the parties, 
the fact that a relationship exists 
between the plaintiff and defendant is not 
enough in itself to justify an insurer in 
that the cooperation clause has 
breached. 


close 


asserting 
been 

In the case of New Amsterdam Casualty 
Company v. Mandel, et al., 115 N. J. Eq. 
198, 170 Atl. 19, the insured was involved 
in an automobile accident at which time his 
daughter was a passenger in the insured’s 
car. The insured procured an attorney for 
his daughter so that a suit could be main- 
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tained against the insured. Although it was 
held unnecessary to decide the principal 
issue, the New Jersey Court made. the 
following interesting comment: 


“Although neither the accident nor the 
resultant injuries are claimed to have been 
feigned or to be the product of any covin 
or chicanery on the part of anyone, com- 
plainant, nevertheless, seeks to charge de- 
fendant Niserholtz and the assured witl 
having perpetrated a fraud upon it. The 
reason or basis of this charge against them 
is the mere fact, as claimed by it, that the 
assured engaged a lawyer for his 
daughter through whom she subsequently 
brought the now pending suit against her 
father to recover damages for her 
injuries. Even assuming that the assured 
did engage this lawyer for his daughter, 
nevertheless, I am unable to fairly deduce 
or infer therefrom that either of them there- 
by committed a fraud upon complainant 
Nor am I able to subscribe to any such 
fantastic theory, principle, or argument as 
is advanced by complainant in this respect 
I am 
which forbade a father—for a proper and 
legitimate purpose and in a_ proper 
legitimate manner—to advise or help his 
own daughter in the prosecution or enforce- 
ment of her lawful rights, even as against 
and even though he be 
the result thereof.” 


said 


said 


aware of no rule of law or morals 


and 


himself insured 
against 

In a similar situation, involving a father 
and son relationship, one of the Canadian 
Courts, in the case of Fidelity and Casualty 
Company v. Marshand, S. C. R. 86, 13 
B. R. C. 1135, in sustaining the contention 
of the insurer, reasoned as follows: 
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“It is said that it was his duty as a 
father to protect his minor child and to 
indemnify him for the damage he had caused 
him. It may be observed that the 
duty to indemnify a person injured by the 
driver of an automobile 
would exist even towards a stranger. 
jut granting that this duty is of a more 
cogent character in the case of a father 
who negligently injures his own child, noth- 
ing prevented the respondent, who is a 
man of considerable means, from repairing 
the injury out of his own moneys. . 
To succeed against the appellant on the 
policy, the respondent must have fulfilled 
his contractual obligations, and it is no 
answer to say that he preferred his parental 
duty to his contractual one. No one would 
contend that, if the respondent had negli- 
gently injured the child of a _ neighbor, 
he could, consistently with his obligation to 
co-operate with the appellant, take the initi- 
ative of the action instituted against him. 
In my opinion, his relationship to the 
victim of the accident does not alter his 
contractual obligation towards the appel- 
lant, if he desires to recover on the policy. 
It is not the respondent’s son who was 
insured, but the respondent himself, and 
the appellant’s contract was to indemnify 
him subject to the conditions of the policy. 
If the respondent has violated these con- 
ditions, he cannot recover the insurance, 
even if his only object was to fulfil his 
duty towards his child. It 
scures the issue to say that the respondent 
did what any father would have done, what 
one of the judges of the court of King’s 
bench stated he would himself have done, 
had he negligently injured his child. The 
real question is whether the respondent 
has fulfilled his contractual obligation to 
co-operate with the appellant; and, if he 
has not done so, he cannot recover on the 
policy. . . . It may be objected that, 
where a person insured under a liability 
policy negligently injures one of his own 
minor children, it is difficult to fulfil the 
conditions of the policy as to non-inter- 


negligence of a 


merely ob- 


lerence in a damage action and co-operation 


with the insurer. Even if that be so, the 
conditions of the contract must govern 
the contracting parties. Here the initiative 
of having a tutor named to the minor 
could have been taken by any relative. 
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And TI entirely fail to see why collusion 
with the plaintiff should be allowed when 
the latter is a blood relative and forbidden 
when he is a stranger. In every case the 
contract, and not the relations between 
the insured and the injured party, must 
determine the right of recovery.” Per 
Mignault, J. 

In the case of Beauregard v. Beauregard, 
56 Ohio App. 158, 10 N. E. (2d) 227, a mother 
was injured in an automobile accident while 
riding as a passenger with her son, the 
insured. The son resided at the mother’s 
home and the evidence indicated that some- 
one in the household procured an attorney 
for the plaintiff and suit was instituted 
against the insured. The son, after having 
executed two statements concerning the 
speed of the vehicle, which statements were 
given to his insurer, testified subsequently 
that his vehicle was traveling at a higher 
rate of speed. The attorneys for the insurer 
subsequently withdrew from the case. The 
charges of negligence made by the plaintiff 
dealt with the insured’s speed while travel- 
ing across a certain railroad right of way, 
and thus the statement of the insured went 
to the very crux of the case. After the 
mother secured a $10,000 judgment against 
her son, the insured, she proceeded against 
the insurer carrying liability on the son’s 
automobile, at which time the insurer con- 
tended that the insured had breached the 
“cooperation clause” of the policy. The 
insured admitted that he testified falsely 
and the trial court directed a verdict for 
the insurance carrier, stating that reason- 
able minds cculd not differ as to the insured’s 
breach of the cooperation clause. 


Husband and Wife 


In the case of State Automobile Mutual 
Insurance Company of Columbus, Ohio v. 
York, et al., (CA-4) 104 F. (2d) 730 [4 
CCH Avtomosite CAsEs 129], a wife had 
recovered a judgment in the amount of 
$12,000 against her husband, as the result 
of injuries sustained by the wife while 
riding as a passenger in the husband’s auto- 
mobile. Having failed to collect the judg- 
ment, plaintiff wife instituted this action 
against her husband and the insurer to 
recover under a policy of liability insurance 
prevously issued to the insured. The in- 
surer defended principally on the ground 
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that the insured had breached the “cooper- 
ation clause” of the liability policy. From 
a judgment for plaintiff and defendant 
insured, the insurer appealed to the Fourth 
Circuit, contending among other things that 
the District Court should have directed a 
verdict for the insurer under the evidence. 
There was evidence favoring the insurer 
tending to show that the insured had made 
inconsistent written statements about the 
accident; that he discussed the accident 
with his wife and family; that he made 
efforts to settle his wife’s claim with the 
insurance adjuster; that he became angry 
when inferentially charged with collusion; 
that he refused to sign pleadings without 
consulting counsel; and that he was pleased 
with the verdict rendered against him. As 
against this, there was evidence favoring 
the insured to the effect that he furnished 
to the Company’s representatives all the 
information that he had concerning the 
accident; that he made a written statement 
the day following the accident and a fuller 
statement some months later; that he signed 
and verified the pleadings prepared by the 
Company’s lawyer because he thought it 
his duty to cooperate in the defense, al- 
though, as he advised the lawyer, some 
statements therein contained were not en- 
tirely accurate; that he had at no time 
refused to give counsel for the Company 
any information requested; that his efforts 
to settle the case were made at the request 
of the Company’s adjuster; that he attended 
the trial and was ready to testify but did 
not do so because not called as a witness; 
that he employed counsel because advised 
to do so by counsel for the insurer; that 
his anger at being charged with collusion 
arose out of natural indignation and not 
out of any desire not to cooperate, and that 
his pleasure at the verdict rendered in the 
case was but the natural feeling of a man 
whose wife had obtained a recovery which 
another would be required to pay, and did 
not show or tend to show any fraud, collu- 
sion or failure to cooperate on his part. 

The Court of Appeals held that the evi- 
dence was not sufficient to justify the 
direction of a verdict in favor of the in- 
surer, but that the evidence was sufficient 
to take the case to the jury as a disputed 
question of fact. 

Judge Parker of the Fourth Circuit, in 
analyzing the problem, commented as follows: 


“A confusing element is introduced int 
the case by reason of the fact that the 
husband’s interest is almost necessarily ep. 
listed on the side of his wife in a sy 
against him in which any recovery wil 
benefit her and will be paid by an insurance 
company and not by him; but the compan 
has ample means to protect itself from the 
danger of a situation of this sort by ex. 
cluding from the coverage of its polic) 
liability to the wife or other members oj 
insured’s family. Where for business rea- 
sons it elects to cover a risk of this charac. 
ter, it cannot complain when liability js 
asserted, nor should it be permitted t 
shield itself by the argument that the ordi- 
nary friendly relationship existing between 
members of a family furnishes of itself ev:- 
dence of fraud and collusion. Jn such a 
case where members of the family corruptly 
conspire and work together to secure a r- 
covery not justified by the facts, the policy 
should be and is avoided; but it is not 
avoided merely because the sympathy of 
insured is with the injured members of his 
family rather than with the company whic 
insured him, or because he does not suspend 
during the litigation ordinary friendly inter- 
course with his family. The inquiry is not 
whether the sympathy of insured is with 
the plaintiff in the litigation, but whether 
he has failed to furnish proper assistance 
to the company in its defense of the suit or 
has entered into collusion with the plaintiff 
to establish liability unfairly. Where such 
relationship exists, however, the conduct 
and testimony of the parties should be 
carefully scrutinized by court and _ jury, 
since the interest of the parties is not really 
adverse.” 

In the case of Watkins v. Watkins, et al, 
210 Wis. 606, 245 N. W. 695, the Supreme 
Court of Wisconsin was not 
with the alleged lack of cooperation on the 
part of the insured, inasmuch as the case 
was decided on another ground. The facts 
were that the plaintiff, who was injured in 
an automobile accident while riding with 
her husband, subsequently brought an action 
against her husband and others to recover 
for the injuries she received. The insurer, 
the Employers’ Mutual Indemnity Corpora 
tion, which company carried liability insur- 
ance oh the husband’s vehicle, contended, 
among other things, that the husband, with- 
out the consent of the company, assumed 


concerned 
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liability to his wife for the accident, assisted 
his wife in employing an attorney and in 
investigating the accident, and in other re- 
spects failed to perform as he agreed to per- 
form under the “cooperation clause” of the 
policy. The Supreme Court of Wisconsin 
commented that such clauses are valid and 
further stated that it was not necessary to 
scrutinize very closely the testimony given 
by the husband upon the trial of the case 
in order to discover that he was sympathetic 
with the efforts of his wife to recover 
against him. The Court went on to say 
that insurers should be allowed to contract 
for fair treatment and helpful cooperation. 


In the case of Jenkinson v. New York 
Casualty Company, 241 Wis. 328, 6 N. W. 
(2d) 192 [16 CCH AvutomosiLe CAses 60], 
there was a collision between a car, driven 
by the insured husband, and another vehicle. 
The insured was accompanied by his 
wife, who subsequently brought an action 
against him to recover for her alleged in- 
juries, The wife recovered judgment and 
subsequently brought this action against 
the New York Casualty Company, to re- 
cover upon an automobile liability insurance 
policy previously issued to her husband. 
The insurer defended on the ground that 
the husband had breached the “cooperation 
clause” of the policy. Shortly after the 
accident the insured advised his insurer, 
by way of written statements, that he had 
been proceeding on his own side of the 
highway when he was struck by the other 
vehicle, which vehicle was in the wrong lane 
of traffic. Later, the facts of this state- 
ment were incorporated ‘into an answer. 
Shortly after the accident, the husband 
employed an attorney and refused to verify 
the answer prepared for him by the attor- 
ney for the insurer, or to give the insurer 
any assistance. As a consequence, the in- 
surer turned the defense of the action over 
to the husband and, as previously stated, 
a judgment was returned against him in 
favor of his wife. The insured contended 
that he did not verify the answer for fear 
of committing perjury. The Court very 
logically concluded that if this were his 
reason, such a refusal indicated that the 
statements originally given to the insurer 
were false. The Supreme Court of Wiscon- 
sin elaborated on the fact that the subject 
matter of the statement was simple; that 
the statements were taken several weeks 


after the accident and not under the in- 
fluence of any shock; that they were made 
to the insurer in response to a contractual 
obligation to disclose fairly, frankly and 
truthfully material information concern- 
ing the accident in order to enable the 
insurer to determine whether there was a 
defense. The Court reversed the judgment 
of the trial court with directions to dismiss 
the wife’s claim. 


Brother and Brother 


In the case of Bassi v. Bassi (Belt Auto- 
mobile Indemnity Association, garnishee), 165 
Minn. 100, 205 N. W. 947, the insured, while 
driving his automobile accompanied by his 
brother, was involved in an automobile 
accident. The plaintiff brother sustained 
injuries and obtained a judgment against the 
insured and, subsequently, brought this 
action to collect the judgment from the 
Belt Automobile Indemnity Association by 
way of garnishment. The Association de- 
fended on the ground that the insured 
violated the “cooperation clause” of the 
policy. The evidence indicated that the 
insured, together with the plaintiff, shortly 
after the accident, gave signed state- 
ments to the insurer that the insured 
was in no manner negligent and that 
the insured’s automobile was _ struck 
from behind by another vehicle. In the 
trial of the original action, when the attor- 
neys for the insurer proposed to call the 
insured to the witness stand, the insured 
informed counsel for the insurer that his 
testimony would not follow the story of 
the accident previously given, but to the 
contrary, would corroborate that of the 
plaintiff. Naturally, and for good reason, 
the insured was not used as a witness in 
the trial of that particular action. In the 
garnishment action, the trial court, dis- 
charged the jury and decided the case in 
favor of the garnishee, Belt Automobile 
Indemnity Association, and the Supreme 
Court of Minnesota affirmed the decision 
of the trial court, holding that the insured 
had breached the “cooperation clause” of 
the policy. 


In the case of Buckner v. Buckner, et all, 
207 Wis. 303, 241 N. W. 342, plaintiff, as the 
result of injuries sustained while riding 
with his brother, the insured, brought an 
action against the General Casualty Com- 
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pany of Wisconsin for the purpose of 
collecting a judgment previously obtained 
against the insured. The insurer contended 
that its insured had breached the “cooper- 
ation clause” of the policy. Shortly after 
the accident the matter had been reported 
to the insurer, and a questionnaire was sub- 
mitted by the Company’s attorneys to the 
insured, which the insured answered. The 
injured brother lived in the State of Illinois 
and, after recovering from his injuries, 
returned to that state, at which time a 
demand was made upon the insured for dam- 
ages in the amount of $28,000. Subse- 
quently the injured brother instituted an 
action in the courts of the State of Illinois 
against the insured, and service of process 
was made upon the insured while he was 
within the State of Illinois. The insured 
admitted that he knew that the plaintiff 
was about to sue him and further admitted 
that the plaintiff's son had driven him to 
Illinois. The insured returned to his native 
state of Wisconsin and wrote the attorneys 
for the insurer, alleging that he did not 
know that he could be served with process 
in the State of Illinois and expressing the 
wish that the attorneys would “fix up the 
case.” After the Illinois suit was instituted, 
the depositions of witnesses were taken, 
including that of the insured. The testi- 
mony of the insured at the time his deposi- 
tion was taken varied widely from the 
information previously supplied the insurer 
in the questionnaire. The attorneys for the 
insurer were willing to continue the defense 
of the insured if the insured would permit 
the insurer to reserve the question of whether 
the insured had breached the “cooperation 
clause” of the contract. The insured re- 
fused to do this and the Company’s attor- 
neys withdrew. Judgment by default was 
entered in the State of Illinois and _ this 
action was subsequently commenced by the 
plainttff in the State of Wisconsin. The 
trial court directed a verdict in favor of 
the insurer. The Supreme Court affirmed 
the decision of the trial court and made the 
following pertinent explanatory statements: 


“The purpose of including these provi- 
sions in the policy of insurance cannot be 
better stated than was done by the court 
in American Automobile Ins. Co. v. Fid. 
& Cas. Co. of New York, 159 Md. 631, 152 
A. 523, 526. The court ‘The 
ditions are perfectly reasonable conditions 


said: con- 


framed with the object of protecting the 
insurance company against risk of collusioy 
between the automobile owner and persons 
claiming damages for alleged torts. 
conditions would be robbed of nearly a 
practical value if in applying them the ques. 
tion of the validity of the professed cla'y 
must be investigated. For the purpose oj 
protecting the company against collusi 
in regard to fabricated or unfounded claims 
it is necessary that the conditions shoul 
exclude the possibility of such conduct j 
connection w'th any claim of any character 


Suc 


“This is especially true in cases wher 
liability is claimed to exist in favor ot on 
member of a family against another member 
of a family, the ultimate loss to be borne 
by the insurer. It is quite apparent that, 
if the insurer is to prepare an adequate 
defense in cases of contested liability, or 
make a just settlement, it must have fron 
the insured a complete and truthful state- 
ment of the facts made in a spirit of co- 
operation and helpfulness by the insured 
who is, in many cases at least, the only 
source of information available to the in- 
surer. This is not to say that any slight 
error in the statement of facts or failure 
to disclose some collateral fact will neces- 
sarily be held to amount to a breach of 
the contract, but the withholding of infor- 
mation, the making of untruthful statements, 
and the concealing of necessarily relevant 
and material facts can have but one pur- 
and that is to help the claimant 
rather than the insurer.” 


pose, 


Cases involving relationships other than 
blood and marital relationships and _ cases 
involving suits by one friend against another 
friend are beyond the scope of this paper 


Conclusion 


Few jurisdictions have passed upon 
breaches of the “cooperation clause” in- 
volving parties related by blood or marriage 
Those courts which have had an opportu- 
nity to consider the question are of the 
opinion that where, for business reasons, 
the insurer elects to cover risks of this 
character, it cannot complain when liability 
is asserted, nor should the insurer be pert- 
mitted to sh'eld itself by the argument that 
the ordinary relationship existing between 
members of a family of itself furnishes evi- 


dence of fraud and collusion. [The End] 
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A Court Interprets 
Inland Transit Insurance 


By CHARLES T. WEINTRAUB 


THE LAST JUDICIAL WORD HAS NOT BEEN 
SPOKEN IN DEFINITION OF THE TERM “MES- 


SENGER” OR “DUE 


TIS APPARENT, from the rather am- 

bitious scope of this memorandum, that 
some limitation is imperative lest the re- 
sultant length of the discussion unneces- 
sarily bore the reader and tax the patience 
of the editor. It will, therefore, be confined 
to the judicial interpretation of merchan- 
dise inland transit insurance, more com- 
monly known as “shipper’s transportation 
policies.” 

It is most interesting to contemplate 
that this type of insurance coverage, while 
still in the “swaddling clothes” stage of 
development, has filled a vital need of 
commerce and industry and now occupies 
a prominent position in the field of insur- 
ance. In common with other 
nsurance contracts, it owes its birth to 
the ingenuity and planning of the realm 
f insurance, its development and meaning 
to the austere ministrations of the majesty 
f the law. 


Basic Coverage 


While each contract of insurance 
differ in minor respects, the basic, under- 
lying coverage common to “shipper’s poli- 
ties” is as follows: 


may 


“From the time the goods and/or mer- 
chandise leave the store, warehouse or 
factory at initial point of shipment and 
continue thereafter while the said goods 
and/or merchandise are in due course of 
transit and at the risk of the assured 
inthe custody of * * * public truckmen, 
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INLAND TRANSIT INSURANCE 


COURSE OF 


types of 


TRANSIT” 


private truckman (including trucks owned 
and/or operated by and/or for the assured, 
and/or land transfer and/or transportation 
companies) * * * until same are delivered 
at the store, warehouse or factory at desti- 
nation; including risk while in and/or on 
docks, wharves, piers, bulkheads, depots, 
stations, and/or platforms, but only while 
actually in transit in the custody of the 
carriers above provided and at the risk of 
the assured.” 

Coverage is often extended to include 
merchandise while in the custody of mes- 
sengers or in taxi-cabs, private passenger 
cars and/or handcarts subject to the pro- 
visions aforementioned. 


It would seem apparent from the clarity 
and simplicity of the language employed 
that the coverage afforded under the in- 
surance contract was clearly defined to lay- 
man and lawyer alike. Fortunately or un- 
fortunately, depending upon the perspective, 
the law and the courts are ever with us 
since the meaning and intent of a contract 
does not depend on its abstract terms but 
upon its application to the peculiar facts of 
the case under consideration. It is there- 
fore not surprising to find that the courts 
have defined, are now defining and will in 
the future define such terms as “shipper”, 
“consignee” “shipment”, “in due course of 
transit”, “custody”, “messenger” and the like 
in the light of the particular circumstance 
in each individual case. 

It is this qualifying 
mind, we turn 


with 
that 


content in 
to a consideration 
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The author is a member of the New York 
City firm of Weintraub and Fass, who repre- 


sent several insurers and specialize in in- 
land transportation and admiralty practice, 


of judicial interpretation of the “shipper’s 
policy” as a guide to, rather than an im- 
mutable definition of, the intent and scope 
of the coverage afforded under the insurance 
contract. 


Meaning of Term “‘Shipped”’ 


The term “shipped” has been fairly uni- 
formly defined by the courts to indicate 
a completed delivery or bailment by one 
person known as the shipper to another 
person, known as the carrier, for the pur- 
pose of transportation to some third person 
known as the consignee; the shipper giving 
up all control and custody over the mer- 
chandise to the carrier. Moray Ledon v. 
Havemeyer, 121 N. Y. 179 (1890); London 
Produce Co., Inc. v. Poels & Brewster, Inc., 
216 App. Div. 424 (1926); Krauter v. Men- 
chacatorre, 202 App. Div. 200 (1922); 
Goldenberg v. Cutler, 189 App. Div. 489; 
Harrison v. Fortlage, 161 U. S. 57, 40 Law 
Ed. 616 (1895); Macondray & Co. v. Grace 
& Co., 30 Fed. (2d) 647, cert. den., 279 U. S. 
863; Chicago R. I. & P. Ry. Co. v. Petroleum 
Refining Co., 39 Fed. (2d) 629 (1930) ; Childs 
v. Hirsch & Co., 202 N. Y. Supp. 226 (1st 
Dept.); Bank of Taiwan, Ltd. v. Union 
National Bank of Philadelphia, 1 Fed. (2d) 
65; San Francisco Iron & Metal Co. v. Sweet 
Steel Co., 23 Fed. (2d) 783; Lamborn & Co. 
v. Log Cabin Products Co., D. C. Minn. 
291 Fed. 435 (1923); State v Lieber, 143 La. 
158, 78 So. 431; State v. Carson, 147 Iowa 
561, 126 N. W. 698; National Importing & 
Trading Co. v. Bear & Co., 324 Ill. 346, 155 
N. E. 343; Crawford v. Oman & Stewart 
Stone Co., 34 S. C. 90, 12 S. E. 929, 12 


L. R. A. 375; Bowes v. Shand, L. R. 2 App. 


Cas. 455 (1876); Reuter v. Sala, L. R. 4 
iS. £.. Bev. 22: 

In the leading case of Moray Ledon », 
Havemeyer, supra, Chief Judge Ruger 
speaking for the Court stated, at page 186: 

“The words ‘shipment’ and ‘shipped’ are 
now used indifferently to express the idea 
of goods delivered to carriers for the pur- 
pose of being transported from one place 
to another, over land as well as water, 
and imply, with respect to carriage by land, 
a completed act, irrespective of the time 
or mode of transportation. (Caulkins v 
Hellman, 47 N. Y. 452; Fisher v. Minot, 10 
Gray 260; Schmertz v. Dwyer, 53 Penn. St. 
335). The same signification has, so far as 
we have discovered, uniformly been given 
to them by lexicographers when applied 
to transportation either by land or water 
Thus, Webster defines ‘shipment’ to mean: 
‘The act of putting anything on_ board 
of a ship or other vessel’, Worcester: ‘The 
act of shipping or putting on board a 
ship.’ Abbott’s, Bouvier’s, and Rapalje and 
Lawrence’s law dictioneries, each give sub- 
stantially the same definitions.” 

In National Importing & Trading Co. 0 
Bear & Co., supra, the Court, in construing 
the meaning of the word “shipment” in 
a contract of sale, stated at page 346 of 
155. N.. E.: 

“In this country 
consist in loading alone, but consists i 
the complete delivery of goods by the 
shipper to a carrier for transportation, and 
the shipment is not made until the shipper 
has parted with all control over the goods 
and nothing remains to be done by him 
to complete the delivery * * *.” 


a shipment does not 
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Illustrations 


We now come, in logical sequence, to 
4 consideration of circumstances which 
illustrate rather than qualify the rule above 
stated. In the case of Glenmore Silk Corp. 
vy. Fidelity & Guaranty Fire Corp., 151 
Misc. 734 (N. Y.), it was held that where 
the merchandise was delivered by the in- 
sured to a person falsely representing him- 
self as an employee of a motor transportation 
company, the imposter stealing the goods, the 
merchandise was not actually “shipped” since 
delivery was not made to a carrier as such. By 
the same force of reasoning, a delivery at des- 
tination to an imposter or defrauder does 
not constitue delivery to end the transit. 


In the case of Underwood v. Globe Ind. 
Co., 245 N. Y. 111, the policy sued upon 
covered robbery, holdup and theft of goods 
while in transit in the custody of the 
assured’s messengers, 


A bond messenger went to a purchaser’s 
and delivered the bonds to the 
purchaser in return for a check supposed 
to be certified. The check delivered proved 
to be a fake certified check and the pur- 
chaser disappeared with the bonds. 


address 


The Court of Appeals, commenting upon 
the above recited facts, stated: 


“The bonds were in transit within the 
meaning of this policy when they were taken 
out for delivery, and until delivery, in the 
legal sense of that word to a customer, 
the bonds were in Del Re’s possession when 
they were obtained from him by a trick 
and false device; title never passed to Dunn; 
they were procured from Del Re by com- 
mon-law larceny. Therefore there never 
had been a delivery to end the transit.” 


“In Due Course of Transit’ 


Perhaps the most fertile field for judicial 
interpretation of inland transit policies is 


the attempted definition of the term “in 
due course of transit” within the concept of 
the insurance contract and the factual cir- 
cumstances of each particular loss. 

In the case of San-Nap-Pak Mfg. Co., 
Inc. v. Firemen’s Insurance Co., 47 N. Y. S. 
(2d) 542, aff'd 268 A. D. 905, 51 N. Y. S. 
(2d) 754, the loss sued upon was oc- 
casioned by reason of water damage while 


the merchandise was loaded for transporta- 
tion upon trucks of the insured which were 


stationed on an adjacent lot prior to de- 
parture. It is significant to note that the 
policy of transportation sued upon covered 
the assured as carrier as well as shipper. 


Justice Carlin, in commenting the 


evidence, observed as follows: 


“The Court in the instant case finds 
and holds that when plaintiff on August 
8, 1942, loaded its tractors and trailers 
with its product and left them in its lot 
to be transported in said vehicles from 
said lot by its employees over thirty hours 
thereafter it did so not in its capacity 
of a carrier, though it was evidently so 
classified by the aforesaid terms of the 
policy when read in the light of its endorse- 
ment; in so doing the plaintiff consulted 
its own convenience to expedite the delivery 
of its goods to its consignee when its 
chauffeurs reported early Monday morning 
to begin their carriage in tractors and 
trailers already loaded; between the time 
the loads were made up to when they were 
damaged by the flood waters the goods 
were in storage in the trailers and trucks 
on the plaintiff's lot; they were not in 
transit and plaintiff, therefore, would not be 
entitled to recover on that theory.” 


on 


The Court then clearly and cogently de- 
fined the term “in due course of transit” 
as follows: 


“Now what is transit and when are goods 
considered to be therein? Sec. 139, Personal 
Property Law, states that goods are in 
transit (a) from the time when they are 
delivered to a carrier by land or water, 
or other bailee for the purpose of trans- 
mission to the buyer, until the buyer, or his 
agent in their behalf, takes delivery of 
them from such carrier or other bailee. To 
the same effect see Williston on Sales. Vol. 
2, Section 523. * * * The word ‘transit’ 
has a significance of activity, of motion 
and direction.” 

A similar description of the term “in 
transit” is stated in Underwood v. Globe 
Indemnity Co., supra, which it is stated 


“Transit in common speech is the act 
or process of causing to pass from one 
. 


place to another.’ 
To the same effect is Rummsel  v. 


Blanchard, 216 N. Y. 348; Schwertz & 
Blakely v. Dwyer, 53 Penn. St. 335. 
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In the case of Mayflower Dairy Products, 
Inc. v. Fidelity Phenix Fire Insurance Com- 
pany of New York, 170 Misc. 2, an action 
was commenced to recover for loss of goods 
under a policy of inland transit insurance 
which covered plaintiff’s merchandise “while 
loaded for shipment on and in transit in 
or on” described motor vehicles. The facts 
indicated that plaintiff loaded the goods 
on its truck in its own premises and left 
same in that condition period 
commencing on the evening of day 
and extending through the night up to the 
time in the morning of the next day when 
the truck was manned and proceeded on 
its way to the point of destination. The 
Court denied recovery on the grounds that 
transportation or in transit implied the 
continuous action of removing the goods 
from one point and putting them down 
in another and the facts indicated the goods 
were in storage. The entire opinion by 
the Appellate Term of the First Depart- 
ment is herein set forth. 


during a 
one 


“Transportation or in transit as applied 
to a seller making its own deliveries to 
customers means the movement of the 
loaded conveyance carrying the goods from 
the starting point or seller’s premises to 
the point of destination or place of de- 
livery to the ‘buyer or customer. While 
there may be reasonable deviation, 


such as temporary stops, incidental to the 


some 


process of delivery or necessary for those 
engaged in same, or even the return of 


undelivered 
transit 


transportation or in 
continuous action of 
moving the from one point and 
putting them down in another. In our 
opinion in transit cannot include a period 
commencing on the evening of one day 
when for its own convenience the seller 
in its own premises loads the goods on its 
truck, and extending then on through the 
night during which the loaded truck is 
stored in such premises onto that time 
in the morning of the next day when the 
truck is manned and proceeds on its way 
to the point of destination. Such a situa- 
tion implied storage.” 


goods, 
implied the 
goods 


This case was cited with approval in the 
San-Nap-Pak case. 


SUC NAAAOi 


Starlight Fabrics Corporation Case 


The most recent and perhaps the most 
striking illustration of the difficulty jn 
applying judicial interpretation of abstract 
terms in an insurance contract to the pe- 
culiar facts in any other action that may 
present itself for consideration is the case 
of Starlight Fabrics Corp. v. Glens Falls 
Insurance Co., 297 N. Y. 426, 79 N. E. (24) 
812; 273 A. D. 756, 75 N. Y. S. (2d) 514, 71 
N. Y. S. (2d) 81, [6 CCH Fire & Casuatty 
CASES 688]. 


This action ran the gauntlet of judicial 
appraisal in the court of original jurisdic. 
tion and two appellate courts before its 
ultimate determination in the Court of 
Appeals. 


The case was presented to Mr. Justice 
Carlin in the City Court of the City of 
New York as a question of law upon 
an agreed statement of the facts. The 
action was commenced by the _ plaintiff, 
the shipper, to recover from the defendant 
insurance company for the loss of mer- 
chandise under the terms and _ provisions 
of a “shipper’s policy”, containing the basic 
insuring provisions cited above and ex- 
tended by endorsement to cover merchan- 
dise in the custody of messengers. 


The written stipulation of facts discloses 
that on March 30, 1943, the plaintiff called 
A. Towle Express Co. to pick up for 
transportation a shipment consisting of 
five cartons and one package of fabrics 
consigned to International Fabrics Corp., at 
Boston, Mass. The carrier having failed to 
appear the same day, the call was repeated 
the following morning and the plaintiff's 
shipping clerk, Leo Fluhr was assured by 
said carrier that a man would call at their 
place shortly to pick up the merchandise 


At about 11 A. M., a man called and 
inquired “Have you got anything for 
Towles”? The shipping clerk then in- 
structed the delivery boy, Sidney Blasberg, 
who had just returned from another de- 
livery, to take the merchandise downstairs 
to the truck. Sidney Blasberg took the 
merchandise from the plaintiff’s premises 
and brought them down to the _ truck 
The truckman sent him back to plaintiff's 
premises for some more goods and when 
Blasberg was told that his original delivery 
represented all of the merchandise, he im- 
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mediately ran downstairs where the truck- 
man was awaiting him. Blasberg asked for 
a receipt from the truckman who suggested 
that they go to the freight entrance where 
he proceeded to write a receipt on a plain 
sheet of paper. This was unacceptable to 
plaintiff's delivery boy who insisted on a 
regular form of carrier’s bill of lading. The 


truckman suggested that he go outside to 
find another truckman who would loan him 
a proper form of receipt. 


When they got outside, he evaded plain- 
tiff’s employee and slipped away. At the 
same time the truck upon which the mer- 
chandise was loaded also disappeared. 
Neither the merchandise nor the truckman 
has since been apprehended. 


Holding 


Mr. Justice Carlin in a detailed and 
well-reasoned opinion held that the goods 
were not in transit at the time of their theft 
from the messenger and that, therefore, 
no recovery could be had under the mes- 
senger endorsement of the policy of in- 
surance. We set forth a portion of his 
opinion as indicative of the line of rea- 
soning adopted by the Court. 

“Certainly it cannot be argued that when 
Fluhr instructed Blasberg to take the mer- 
chandise down to the truck and the latter 
assisted the driver in loading the goods 
thereon that they were then and there in 
transit * * * %In the main provision 
the loss had to be sustained when in the cus- 
tody of a common carrier; endorsement loss 
had to be suffered while in the hands of a 
messenger—and _ plaintiff's employee Blas- 
berg may be so considered. * * * Plaintiff 
relies on the cases of Underwood v. Globe 
Indemnity Co. (245 N. Y. 111) and Hanson 
v, National Surety Co. (257 N. Y. 216); 
in both cases the subject matter covered 
by the insurers or sureties was feloniously 
taken from the custody of the messenger 
of the assured while it was in transit; 
neither case is, therefore, apposite as transit 
in this case had never begun (Glenmore Silk 
Corp’n v. Fidelity & Guaranty Fire Corp’n, 
151 Mise. 734); in fact it was hi-jacked in 
limine under the unsuspecting olefactory 
of Blasberg, who sniffed the rodent too late. 
As aptly said in Abrams v. Platt (23 Misc. 
637) at page 640: ‘The plaintiff was un- 
doubtedly the victim of an ingenious fraud, 


but that is his misfortune for which the 
defendant is in no way legally responsible.’ ” 

The Starlight case was thereupon 
launched upon what eventually developed 
into a tour of the Courts. The Appellate 
Term of the Supreme Court by a two-to- 
one decision reversed the determination of 
the Court of original jurisdiction and 
awarded a verdict to the plaintiff under 
the “messenger endorsement” of the con- 
tract of insurance. 

Mr. Justice Shientag delivered the 
opin‘on of the Court and his conclusions 
are in marked contrast with the legal find- 
ings of Mr. Justice Carlin. 

“Tt is not wholly clear how extensive 
was the plaintiff's place of business but, 
in any event, at the time the goods were 
stolen, they were on the sidewalk, which 
was a place specifically covered by the 
policy. If there is any ambiguity in the 
meaning to be-attached to the term 
senger”, it should be 
of the insured. The majority of the court 
are of the opinion that Blasberg at the 
time of the theft was a messenger within 
the meaning of the policy clause relied on. 
From the moment the goods left the 
premises in the hands of the messenger, 
they were started on their journey for the 
purpose of delivery to a truckman, whether 
bona fide or fraudulent. In good faith 
the insured had started the goods in transit 
and the defendant is liable for the loss.” 

It is significant to note that both the 
Trial Court and the Appellate Term, while 
differing in their ultimate conclusions, af- 
firmed that as a matter of law the employee 
Blasberg was a messenger under and by 
virtue of the terms and provisions of the 
contract of insurance sued upon. They 
differed, however, in their findings as to 
whether the goods were in transit at the 
time of the loss. The defendant insurance 
company thereupon appealed the determina- 
tion of the Appellate Term to the Appellate 
Division of the Supreme Court and upon due 
deliberation and by a vote of three-to-two 
the determination of the Appellate Term 
was affirmed without opinion. It was quite 
evident by the dissents in both the Ap- 
pellate Term and the Appellate Division 
that there was a patent “soul-searching” 
among the jurists in their effort to inter- 
pret the legal effect of the term “messenger” 


“ 
mes- 


resolved in favor 


wit VONUAUEV UNDEAD OAAEGA ENA TA AA AT EEO E NAAN ATA ANANTH TAA AAA T AUNT TA NAAT EAT NHANES ATTA TT AEH EA EAHA ANETTA 


INLAND 


TRANSIT INSURANCE 


PAGE 13 





UU MMMM TT TTT TTT 


and the term “in due course of transit” as 
they applied to the stipulated facts in the 
case under consideration. 

Leave was granted by reason of this 
record of dissents for appeal to the Court 
of Appeals, which is the highest court in 
New York. The Court of Appeals there- 
upon reversed the findings of the Appellate 
Term and the Appellate Division and dis- 
missed the complaint of the plaintiff upon 
the opinion delivered by Mr. Justice 
Conway for the Court, a portion of which 
we cite for your consideration. 

“It is true that goods may be trans- 
ported part of the distance by messenger 
and part of the distance by truck, but to 
say that Blasberg may be deemed a ‘mes- 
senger’ within the meaning of the indorse- 
ment because of the aid which he gave 
the thief in carrying the goods downstairs 
and in loading them onto the truck would 
be an undue extension of the term ‘mes- 
senger’. The acts performed by Blasberg 
were in the nature of those performed by 
a clerk of the assured or by a truckman’s 
helper or loader. * * * We do not think 
the man on the street or, indeed, a lawyer 
would read the insurance contract in such 
manner as to make Blasberg either a bailee 
or carrier. His possession was that of his 
employer, the assured. There was no bail- 
ment to him. The difficulty with the 
assured’s case is that it is straining words 


and particularly the word ‘messenger’, to 
bring itself within the coverage of a trans- 
portation policy which was not written to 
cover this loss. The transportation had not 
begun. * * * Again, the bailee intended 
by the assured here to transport the goods 
was the A. Towle Trucking Company. It 
did not intend to make Blasberg bailee 
of the goods for the purpose of transporta- 
tion. His act in carrying the goods down- 
stairs and loading them on the thief’s truck 
was in effect the act of his employer in 
attempting to deliver the articles to the 
bailee who was to transport them to their 
destination. The delivery was never made 
and the transit never commenced.” 


Conclusion 


A reading of Judge Conway’s opinion 
leaves one with the decided impression that 
the last judicial word has not been spoken in 
definition of the term “messenger” or “due 
course of transit.” The mind immediately 
conjures a situation where a shipper sends 
his employee to a shipping freight terminal 
with merchandise for delivery to a carrier 
and he loses the freight on his way. Is 
the employee a messenger and were the 
goods “in transit” within the meaning of 
the policy? That is still another chapter 
to be written by the courts in the history 
of judicial interpretation. [The End] 


——— 


Greater Detail for Extended Coverage Underwriting 


According to W. E. Mallalieu, general manager, the National Board of Fire 
Underwriters has, as of January 1, 1949, begun the collection of underwriting 
information on extended coverage and windstorm on a more detailed occupancy 


basis. 


This will mean a further extension of the 115 standard occupancy classes 
used by fire insurers for the past two years. 


Dwellings, mercantile, nonmanu- 


facturing, manufacturing, farm and highly susceptible risks will be subdivided 


as to construction (wind-resisting or not), location 
whether the deductible feature is applicable or not. 


(seacoast or inland) and 
Certain states had requested 


more statistical information on such exposures and the fire and marine committee 
of the NAIC dubbed the move “a step in the right direction.” 
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WHAT RIGHTS DOES A DEFENDANT TORTFEASOR HAVE IN THE 
DETERMINATION OF WHETHER THE SUBROGOR, THE SUBROGEE, 
OR THE TWO JOINTLY, MUST BRING THE ACTION AGAINST HIM? 


Who Must Assert 
A Subrogation Claim? 


By BEN R. MILLER 


UITE RECENTLY, the Court of Ap- 

peals of Louisiana for the Orleans Cir- 
cuit, (an intermediate appellate court) had 
before it an exception of the defendant that 
the plaintiff could not sue for the full col- 
lision damage to his vehicle, for the reason 
that he had been reimbursed for e ghty per- 
cent thereof under an 80-20 policy of collision 
insurance and had subrogated his insurer to 
that extent.’ 

The Court followed an established line of 
jurisprudence’® in overruling the exception 
on June 18, 1948. But instead of contenting 
itself with stating that the subrogor re- 
mained a permissive party to sue for the 
entire damage, the Court went on to say 
that: ° 


“Had the present plaintiff assigned his 
full claim, and had the defendants been for- 
mally notified of the subrogation, .. . plain- 
tiff would have had no further right or 
interest to prosecute a suit or to stand in 
judgment,” but that “there was only one 
debt and one cause of action, and the partial 
subrogation to which they never consented, 
notwithstanding notice, was in no wise bind- 
ing upon the defendants.” 


Issues 


The issues are best phrased in this lan- 
guage: 

(1) Does such an insurer have a substan- 
tive subrogation claim, equitably and with- 
out the consent of the tort feasor against 
whom the claim is to be asserted? 


(2) If so, may this claim be asserted by 
the subrogee itself and alone, or, to the 


1 Footnotes appear on pp. 19-20. 


contrary, must it be asserted either (a) by 
its assured in his behalf, or (b) jointly with 
its assured? 


(3) If the subrogee itself and alone may 
not assert its claim, should a suit by it 
(alone) be dismissed or to the contrary 


should it be permitted to bring its assured 
into the cause by amendment? 


Contract or Tort Origin 


The authorities cited by the Orleans court 
referred to debts created by contract and not 
debts resulting from tort; and the subroga- 
tion to which the authorities refer is that 
subrogation or assignment occurring after 
such a contractual debt has come into exist- 
ence, and not to the equitable subrogation 
claim of an insurer against the tort feasor 
whose tort caused the loss and necessitated 
the resulting insurance payment. And, of 
course, the law of all jurisdictions wisely 
frowns on a sale of litigious rights. 


In this decision, the Orleans Court of Ap- 
peals simply went much too far, and used 
loose language in its dicta, in order to sus- 
tain the cause and right of action by the 
subrogor, for the total damage. And its 
statement that the consent of the one whose 
tort caused the loss is required before a 
subrogee may sue is simply not the law of 
Louisiana and the authorities the court cited 
simply do not support it. Such a doctrine 
would result in the anomalous situation of 
the law granting an equitable right against 
a tort feasor, but make its enforcement de- 
pend on the consent of the very person 
whose tort caused the injury and loss. A 
right without a remedy? Does a junior 
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mortgagee, to give another example, who 
has paid a prior mortgage and been subro- 
gated thereto need the consent of the mortgage 
debtor in order to sue on that subrogation? 

Finally, the opinion concluded that “there 
was only one debt and one cause of action” 
and that only one suit could be had. 

To brush away confusion which might 
result from the isolated loose language found 
in certain decisions, first consider the fun- 
damental principles involved. 


Nature of Subrogation 


After all, what is the nature of subroga- 
tion? As American Jurisprudence puts it: * 

“Owing to the equitable origin and nature 
of the doctrine of subrogation, it is neces- 
sarily governed and controlled in its opera- 
tion by principles of equity, rather than by 
strict legal rules. The court will apply 
equitable maxims and will weigh and bal- 
ance the equities of the parties. Since it is 
the object of subrogation to do complete 
and perfect justice between the parties with- 
out regard to form or technicality, the 
remedy will be applied in all cases where 
demanded by the dictates of equity, good 
conscience, and public policy.” 

Again: * 

“The general rule is that upon payment 
of a loss, the insurer, or insurers. in the case 
of coinsurance, is entitled to be subrogated 
pro tanto to any right of action which the 
insured may have against a third person 
whose negligence or wrongful act caused 
the loss. Although many policies, including 
policies in the standard form, now provide 
for subrogation, and thus determine the 


rights of the insurer in this respect, the 
equitable right of subrogation is the legal 
effect of payment, and inures to the insurer 
without any formal assignment or any ex- 
press stipulation to that effect in the policy,” 


And: * 


““ 


In subrogation there is no splitting of 
causes of actions. Thus there is no 
improper splitting of action where an insur- 
ance company sues under its right of subro- 
gation to recover the amount of insurance 
paid by it on property destroyed by the 
defendant because the latter has paid the 
owner the amount of the property value 
over and above what was covered by the 
policy, or because he was liable for another 
injury caused by him which was not covered 
by insurance.” 


In London Guarantee and Accident Insur- 
ance Company v. Vicksburg, Shreveport & 
Pacific Railroad Company," decided February 
26, 1923, a workmen’s compensation insurer 
alone sued the party whose tort caused the 
loss, for reimbursement of the amount it 
paid the insured employee, and the Louisi- 
ana Supreme Court said the insurer had this 
right under an equitable subrogat’on to which 
it was entitled under Civil Code Article 
2315: (that every act of man that causes 
damage to another obliges him by whose 
fault it happened to repair it) 


“As to the demand for reimbursement of 
the $515 which the surety company was, by 
an alleged fault of the railroad company, 
compelled to pay, we are of the opinion that 
the company has a right of action. The 
right is not conferred expressly by the Em- 
ployers’ Liability Act. It arises from the 
general provisions of article 2315 of the Civil 


Mr. Miller, formerly attorney for the Louisiana 

Casualty and Surety Rating Commission, is a 

member of the Baton Rouge firm of Sanders, 
Miller, Downing and Rubin. 
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Code. The article gives a right of action for 
damages to any and every one who is in- 
jured by another’s fault. If the loss of $515 
which the surety company has sustained was 
caused by the fault or negligence of the 
railroad company, the latter is answerable 
directly to the surety company for the loss... . 


“Tt is argued on behalf of appellant that 
the right of action for reimbursement of the 
compensation paid to Williams arises also 
from article 2161 of the Civil Code, declar- 
ing when subrogation shall take place. Inas- 
much as plaintiff has a right of action, 
directly, under article 2315 of the Civil Code, 
there is no occasion for deciding whether 
plaintiff might also have a right of action by 
subrogation under article 2161 of the Code.” 
(p. 291) And this, too, despite the fact that 
the injured employee, of course, had a claim 
against the party causing the injury, over 
and beyond the amount he might have re- 
ceived in compensation. 


Early Authority 


In 1874 the Louisiana Supreme Court held, 
by a three to two decision, that a shipper’s 
insurer in the absence of a conventional subro- 
gation could not sue the railroad carrier for 
the amount it paid following the fire to the 
shipment while in the railroad’s custody.® 
This is an isolated case® and if not over- 
ruled by the decision in the Vicksburg Rail- 
road case, can be distinguished on the point 
that the railroad carrier in Louisiana is liable 
for loss by fire irrespective of its negligence 
unless it can show the loss was due to 
“unavoidable accident.” ” 


Subrogor May Still Sue 


There are many Louisiana decisions which 
still permit the collision subrogor to sue.” 
But they are certainly not authority for hold- 
ing the subrogee is not a proper party to sue. 
Nor is City of New York Insurance Company 
v. Walker,” by the Court of Appeals of 
Louisiana for the Second Circuit, against a 
subrogee for there the insurer was suing on 
a so-called “loan receipt,” as agent of his 
insured and the court stated this written 
“mandate” failed to meet the requirements 
of Louisiana Civil Code Art. 2997—that it 
be “express and special.” And the court 
pointedly said: 


“Plaintiff does not sue as subrogee of Rob- 
ertson but sues as his agent under the written 
instrument which it contends authorizes it.” 
The insured remains a permissive party de- 
spite subrogation certainly, but not an ex- 
clusive party, as very numerous Louisiana 
cases show.”* ; 


Subrogee Also Proper 
Party Plaintiff 


Those cases tacitly recognized the subrogee 
as a proper party to sue the tortfeasor, and 
in all except the Richie Grocery, the Streater 
and the Barnard cases, (cited in footnote 
14) the subrogee alone was suing. The 
Muller case, by the way, held there was no 
merit to a contention that an agreement 
prior to, and hence not simultaneous with, 
payment wouldn’t suffice as a “subroga- 
tion”; and the Crow case said merely a policy 
provision sufficed. In still another case” it 
has been said that the conventional subroga- 
tion in Louisiana need not be by authentic 
act, nor witnessed. 

The insurer subrogee very definitely has 
a right of subrogation in Louisiana against 
the tortfeasor whose negligence occasioned 
the loss, and without the ridiculous anomoly 
of requiring the “consent” of the party whose 
tort caused the loss. And it is believed that 
in Louisiana, too, an insurer-subrogee may 
itself, alone and irrespective of the whims 
of its assured in the matter, sue the party 
whose tort caused the loss. For otherwise, 
equity would be affording a right without a 
remedy—if the subrogee was to be depend- 
ent on another for the exercise of that right. 
Nor should the action be required to be 
nominally in the name of the assured “for 
the use and benefit” of the insurer: 

“Of all the unnecessary features of Louisi- 
ana practice, the plaintiff who brings an 
action for the ‘use’ of another would appear 
to be the most superlatively unnecessary.” 


Real Party in Interest Rule 


But to explore this particular point a little 
further, in Louisiana, actions are supposed 
to be brought by the real party in interest. 
Louisiana’s Code of Practice Article 15 
reads : 


“An action can only be brought by one hav- 
ing a real and actual interest which he pursues, 
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but as soon as that interest arises, he may 
bring his action.” 


Again Mr. McMahon, probably Louisi- 
ana’s most accepted expert on “pleading and 
practice” has written: ™ 


« 


In the absence of any contrary statutory 
rule, it is well settled in Anglo-American 
law that a person may enforce a right ac- 
quired by subrogation in his own name only 
in equity and admiralty; in actions at law 
the right can be enforced only in the name 
of the subrogor. Under the article of the 
Louisiana Code of Practice providing that 
‘an action can only be brought by one hav- 
ing a real and actual interest,’ it clearly ap- 
pears that in Louisiana the subrogee can 
institute and prosecute the action to enforce 
the right acquired through subrogation in 
his own name. Furthermore, it would ap- 
pear that the provision just quoted is not 
permissive, but is restrictive; it does not 
merely sanction the institution of an action 
by the real party at interest, it inhibits such 
action unless instituted by the actual party 
at interest. 


“There is a.surprising dearth of Louisiana 
cases on the question. Clearly, under the 
provision cited, the subrogee is the proper 
party plaintiff to assert the action. In one 
case, the right of the subrogor to institute 
and prosecute the action was upheld; but 
it was recognized on the theory that the 
plaintiff was the mandatary of the subrogee. 
Such a decision is thoroughly harmonious 
with well-settled civil law principles. At 
common law, where the subrogation is only 
partial, only the subrogor can maintain the 
action of the right subrogated—the theory 
being that such a rule is necessary to pre- 
vent the defendant’s having to defend a 
multiplicity of actions. No Louisiana cases 
could be found which went this far; but the 
right of the subrogor to maintain the action 
was sustained in such a case on similar lines 
of reasoning. It would appear, however, that 
under the pertinent article, such an action 
should be instituted by the subrogor and 
subrogee jointly (or by the subrogor indi- 
vidually and as the mandatary of the sub- 
rogee, or vice versa)—since both have a 
‘real and actual interest’ in the controversy. 
This rule, through an elimination of a multi- 
plicity of actions, would not only prevent 
any harrassment of the defendant, but would 
also be thoroughly consistent with applicable 
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(McMahon, Lotisiana 
174-5; also Vol. 10. 


civil law principles.” 
Practice, Vol. 1, p. 
T. L. R.,. p. 514-5). 


True, the Louisiana Courts have made it 
permissive for the assured himself to sue not. 
withstanding the fact that his insurer has 
been subrogated to part of his claim.® But 
that is merely an expansion of equitable 
principles and is a far cry from completely 
reversing the equitable doctrine of giving 
the true party in interest a right of action 
and the equitable trend to eliminate techni- 
cal objections and formal common law sac- 
rosanct rules of pleading. 


Actually, as joint or different obligees, 
each should be permitted to sue alone to 
the extent of his interest.” 


“Subject to the exception noted hereafter, 
Louisiana has never required the joinder of 
all joint obligees and any may enforce the ac- 
tion to the extent of his interest in the obliga- 
tion sued on. Hincks v. Converse, 38 An. 871 
and cases cited therein” 

—the exception referred to being the right 
of the beneficiaries to a death action as enu- 


merated in C. C. Art. 2315. 


Joinder Sometimes Required 


Admittedly in certain jurisdictions joinder 
of both the subrogor and the subrogee is 
required—an aftermath of common law 
rules.” But even under the common law 
or technical rule, as contrasted to the equitable 
rule or the rule in those states, such as 
Louisiana, whose statutes™ require the real 
party in interest to sue, the courts recognize 
that the subrogee may sue where it is shown 
no other or dual claim could be asserted. 


The Kansas Supreme Court held:” 


“But in making application of the rule we 
think the opinion in that case fails to note 
the real basis of the rule. The basis is that 
where the insured no longer has a claim he 
can assert there is no sound reason why the 
action may not be brought by the insurer, 
as the real party in interest. This is equally 
true whether the loss has been fully covered 
by insurance or partly covered by the insur- 
ance and partly by payment by the wrong- 
doer. The essential fact is that the insured 
no longer has a financial interest in the out- 
come. It also follows that in such a situa- 
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tion the consent of the insured to action 
by the insurer is not necessary.” 
And it concluded in this language:* 

“Having the sole financial interest in re- 
covery, the insurer is entitled to bring action 
in its own name.” 

The writer found no Louisiana decision 
even holding that an insurer subrogee must 
join with his subrogor. Loose language in 
certain dicta admittedly can be found in cer- 
tain decisions.”* 


Conclusion 


It is believed the correct answer is found 
in the clear reasoning of Chief Justice O’Niell 
of the Louisiana Supreme Court :* 


“In a suit for damages in which several 
persons have a joint interest, and in which 
there is only one cause of action, each one 
of the persons having an interest in the 
alleged damages has a separate and an in- 
dependent right of action; but, in such a 
case, if it will simplify the issues and ex- 
pedite the proceedings, and will not prej- 
udice the rights of any one, the judge may, 
on motion of the defendant, require that all 
of the individuals who are entitled to share 
in whatever damages may be due shall be 
made parties to the suit brought by any of 
them.” 


Alternatively, if a suit may not be main- 
tained in Louisiana by the insurer-subrogee 
alone, there is at the worst merely a non- 
joinder of parties plaintiff. There may be a 
non-joinder of indispensible parties plaintiff, or 
anon-joinder of convenient ones (as could only 
possibly be the situation with respect to a 
suit by a subrogee alone). The court may 
itself notice the former, whereas the latter 
must be urged by the defendant in limine. 
In neither event should the suit be dismissed 


—but, rather, the plaintiff permitted to bring 
in the missing party:™ 

“Tt is difficult to see either the need or the 
justification for the penalty of dismissal of 
the suit in the event that the exception of 
non-joinder is maintained or the defect no- 
ticed by the court of its own motion. Al- 
though none has been voiced by any of the 
decided cases, the majority have dismissed 
the suit when the omission to join an indis- 
pensable party has been observed. In a 
number of others, however, the courts have 
permitted the amendment of the pleadings 
to make the necessary joinder—in some in- 
stances the case being remanded to the trial 
court for such purposes. It is submitted 
that the latter view is the sounder. The suit 
should be dismissed only if the plaintiff fails 
to join the necessary party within the rea- 
sonable delay allowed therefor by the court. 
In the case of the non-joinder of all bene- 
ficiaries entitled to recover damages for 
wrongful death, upon the sustaining of the 
exception, the plaintiffs are afforded an op- 
portunity to make the beneficiary not joined 
originally a party to the proceeding. If the 
exception of non-joinder is sustained, even 
though plaintiff be given leave to amend so 
as to bring in the party not joined originally, 
the judgment maintaining the exception is 
appealable.” 

And—" 

“Whenever the question has been presented 
to the court[s] they have uniformly permitted 


amendment so as to permit joinder of proper 
or necessary parties.” 


At most, therefore, a defendant should 
only be entitled to require that the subrogor 
be made a party to the cause to assert his 
right so as to have all possible claimants in 
one suit. In that event, the subrogor might 
be permitted to assert his claim though it be 
otherwise barred by limitations.* [The End] 
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nent. On May 11, 1937, Raymond Bernard and 
his wife, Alzire A. Galino, filed a suit for 
$5,000.00, itemized as $3,500.00 for injuries to 
their child, and $1,500.00 for their own mental 
anguish from their child’s suffering. They did 
not sue or pray for judgment for the use and 
benefit of their child and exceptions of no cause 
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supplemental petition was filed, amending the 
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and benefit’? of the child to the extent of the 
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opinion, the case of Lanis v. Illinois Central 
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long after prescription had run, a_ widow 
who had sued ‘‘as the administratrix and per- 
sonal representative of her deceased husband” 
amended so as to conform to the applicable 
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Hospitalization for California UCD Plan? 


It has been stated by Governor Warren that he will seek enlarged benefits 
under the UCD law in his state and apparently without increased contribution. 


It is said that he desires to place a form of hospital benefits in the plan on a 
limited basis. 


enrvotvanevvenenvuvvnvtanaennnyuvvavacanannnvvvavnnennnnsaavavecaevnennnnnaueyveeyennneencoucvetnennegeanuuuuutusreaseecenuruecetasnngnnuovunannnnengengncutevvangannanuayuvueensannnenanuvuvavaensggennnaveacvanevacneneavousaavanneeenvaecangennereenoanceeee cstv inert 


PAGE 20 


ILJ—JANUARY, 1949 


D O! 
ce 
truckit 
policy, 
trucki1 
unload 
it will 
in the 
pany ‘ 
CASES 
States 
Circui' 
the Ic 
merel) 
motor 
and cl 
shire, 
be aff 

For 
and u 
a bus 
jurisd 
has n 


Conr 
Com, 
The 
pany 
1948, 
clarat 
demn 
liabili 
ated < 
policy 
by hi 
The 
whicl 
the i 
the o 
trol ‘ 
stand 


fuer 


EO, 





Nitty ‘ae 


orge Mc. 
939) Vol. 
Yazoo ¢ 
y, 9 La, 


Vol. 1, 
r Review, 


ty South- 
e 2. See 


1, p. 412, 
ce,"’ Sec- 
. R. 852, 


npany v. 
A. L. R. 


v. Toye 
c., supra, 
s of non- 
oyee had 
the com- 
pensation 
(2) the 
4397) ex- 
nal with 
iployer’s, 


544, 190 
$ Tulane 


1, p. 415. 
(2d) 318, 
be perti- 
nard and 
suit for 
juries to 
n mental 
They did 
use and 
no cause 
r 2, 1937, 
—when a 
ding the 
' the use 
it of the 
t of Ap 
1dment— 
ons) had 
19 of the 
Central 
8, where 
| widow 
and per- 
jusband” 
pplicable 


LUN eeU enna 


1949 


The Loading and Unloading Clause 


By ALEXANDER B. WAY, JR.- 


ACCORDING TO THE AUTHOR, 
A DISTINCTION SHOULD 
BE MADE BETWEEN 
“UNLOADING” AND 
“DELIVERY.” 


insurance carrier, 
vehicles of a 
motor vehicle 


automobile 

covering commercial 
trucking company under a 
policy, intend to embrace all phases of the 
trucking business under the loading and 
unloading clause of the policy? If it does, 
it will not be concerned with the decision 
in the case of Connecticut Indemnity Com- 
pany v. Lee, et al., 29 CCH AvtTomosite 
Cases 859, recently decided by the United 
States Court of Appeals for the First 
Circuit. If, however, the carrier intends 
the loading and unloading clause to be 
merely an extension of the use clause of a 
motor vehicle policy, its handling of suits 
and claims, at least in Maine, New Hamp- 
shire, Massachusetts and Rhode Island, will 
be affected by this decision. 


OES an 


For years the extent to which the loading 
and unloading clause covered operations of 
a business has been in dispute in many 
jurisdictions. Massachusetts, for example, 
has never had the issue before its courts 


Connecticut Indemnity 
Company Case 


The case of Connecticut Indemnity Com- 
pany v. Lee, et al., supra, decided June 14, 
1948, was an action in the form of a de- 
claratory judgment. The Connecticut In- 
demnity Company issued a motor vehicle 
liability policy to John M. Lee. Lee oper- 
ated an express business and the automobile 
policy covered the commercial vehicles used 
by him in the operation of his business. 
The policy contained the usual clause bv 
which the insurer was obligated to protect 
the insured for bodily injury caused by 
the ownership, operation, maintenance, con- 
trol or use of the motor vehicle, and the 
Standard clause in its declaration stating 


mena 


LOADING 


that the purpose for which the motor 
vehicles were to be used was commercial 
with the uniform provision that “use of the 
motor vehicle for the purposes stated in- 
cludes loading and unloading thereof.” 


One of the defendants, The Massachu- 
setts Bonding and Insurance Company, had 
issued a public liability policy to Lee. This 
company agreed to protect the insured for 
bodily injury caused through the owner- 
ship, maintenance or use of the premises 
described in the policy and all operations 
necessary or incidental thereto. The policy 
excluded accidents arising as a result of 
the use of vehicles of any kind other than 
hand trucks or the loading and unloading 
thereof while away from the premises. One 
of Lee’s employees, Nicholson, operated a 
truck belonging to Lee to a point on 
Summer Street in Boston in front of one 
of Schrafft’s restaurants. He stopped the 
truck with its right side parallel with the 
curbstone with the intention of making a 
delivery of merchandise to Schrafft’s by 
means of an elevator which opened onto 
the sidewalk in front of the premises. The 
doors covering the elevator when closed 
formed a part of the public sidewalk. At a 
point near the elevator and on the outside wall 
of the premises was a bell button, which 
when pressed by Nicholson notified some- 
one in the basement of Schrafft’s store that 
the elevator was wanted. The person in 
the basement threw a switch releasing a 
guard which allowed Nicholson to lift the 
doors covering the elevator. After opening 
these doors, Nicholson crossed the sidewalk 
to the rear of the truck for the purpose 
of getting boxes of merchandise from the 
truck. While Nicholson was in the act of 
picking up a box of merchandise from the 
truck, he heard a noise, looked up and saw 


a man falling head first into the elevator well. 
These facts are set out in detail as they 


constitute the typical case involving the 
loading and unloading clause. 
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Mr. Way is a member of the Boston firm of 
Cryan and Way specializing in insurance 


The opinion was written by Judge Ma- 
honey, who, having briefly reviewed a few 
decisions in other jurisdictions and finding 
a causal connection between the unloading 
and the accident, held the Connecticut In- 
demnity Company liable under its policy. 
The opinion adds nothing to the subject 
but, of course, it is, at present, a precedent 
in the jurisdiction of the First Circuit. 
Judge Mahoney’s approach to the problem 
was governed by the reasoning in the case 
of Pacific Automobile Insurance Company 
v. Commercial Casualty Insurance Company 
(23 CCH AvutomosiLe Cases 553], 161 Pac. 
(2d) 423, 160 A. L. R. 1251. There was 
considerable sentiment for a sounder ap- 
proach to the problem on the theory that 
a general rule could be laid down which 
would prove to be a really helpful guide 
to the automobile carrier. 


Pacific Automobile Insurance 
Company Case 


The opinion in the Pacific Automobile 
Insurance Company case was written by 
Chief Justice Larson of the Utah Supreme 
Court and handed down on August 6, 1945. 
An automobile carrier covered a commercial 
vehicle of a brewing company. The policy 
contained the usual loading and unloading 
clause. The insured’s employee drove this 
vehicle to the customer’s premises, removed 
kegs of beer from the truck and placed 
them on the sidewalk. He then opened a 
sidewalk manhole and proceeded to lower 
the kegs through the manhole into the 
premises of the customer. The injured 
person fell into the open manhole. This 
insured also had a public liability policy so 


practice. 


that the issue here was practically identical 
to that in the Connecticut Indemnity case. 


Chief Justice Larson wrote an exhaustive 
opinion covering in detail two theories, 
which up to that time had been evolved by 
various courts throughout the country. 
One was known as the “coming to rest” rule 
and the other as the “entire operation” doctrine, 
These two theories are the subject of a care- 
ful analysis made by K. A. Drechsler and 
annotated in great detail in 160 A. L. R. 
1259 following the report of the Utah case. 


‘Coming to Rest’’ Rule 


Under the 
automobile carrier is liable while the arti- 
cle being unloaded from the truck is in 
the process of being removed and until the 


“coming to rest” rule, the 


article comes to rest. As will be seen, the 
Courts following this theory have been 
content to limit the scope of the loading 
and unloading clause to accidents arising 
from the carrying of some article to or 
from the motor vehicle. 


“Entire Operation’’ Rule— 
Minority View 


Under the “entire operation” doctrine, 
the automobile carrier is held liable for all 
accidents occurring during the entire proc- 
ess of loading unloading and delivery of 
the goods. The automobile carrier under 
the “entire operation” doctrine becomes the 
insurer of the trucking business as a whole, 
covering accidents occurring during the 
preparation for loading and unloading, start- 
ing from the place where the insured’s 
employees find the article to be transported 
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and ending only when the article is turned 
over to the party to whom it is to be 
delivered. The courts following this doc- 
trine indicate that the preparation for load- 
ing and unloading is a necessary adjunct 
to the actual loading and unloading. 

Up to the recent decision by the United 
States Court of Appeals for the First Circuit, 
only four decisions have come to my attention 
which follow the “entire operation” rule. One, 
Washington Assurance Corporation v. Maher, 
31 Del. Co. Rep. 575, (Pa.) decided in 1942, 
involved a pedestrian who was injured when 
a hatchway was opened, the truck operator 
using the hatchway to remove kegs of beer 
from the cellar of the premises with the inten- 
tion of placing the kegs on his truck. The 
court in this found the automobile 
carrier was the insurer. This is not the 
law of Pennsylvania; in fact the Superior 
Court completely ignored this Delaware 
County decision in Ferry v. Protective In- 
demnity Company of New York, 155 Pa. 
Super. 266, [21 CCH AutTomopIte CAsES 
165] 38 Atl. (2d) 493, to which reference 
is made later. 


case 


This theory was again followed in Mary- 
land Casualty Company v. Tighe [4 CCH 
AUTOMOBILE Cases 809], 29 F. Supp. 69, 


[9 CCH AutomosiLe Cases 89] 115 F. (2d) 
297, a California case, in which a person 
was injured by colliding with one of the 
employees of the insured who had carried 
vegetables from the truck to a house and 
was returning to the truck for the purpose 


of getting more vegetables. At the time 
of the accident he was running, looking 
backward, and while doing so crossed the 
sidewalk and struck the injured, a pedes- 
trian. The Court held that the loading and un- 
loading clause embraced this set of facts. 

A Montana case also subscribed to this 
theory. Montana, State of, ex rel. Butte 
Brewing Company v. District Court of the 
Second Judicial District, 110 Mont. 250, [6 
CCH AutomosiLe Cases 963] 100 Pac. (2d) 
932. There beer kegs, taken from the truck, 
were placed on the sidewalk; the employee 
lifted the sidewalk hatch, injuring the plaintiff, 
a pedestrian. The Montana Court held 
that loading and unloading covered the 
entire process of moving commodities from 
their accustomed place of storage or place 
from which they were being delivered 
to their place on the truck or to their 
destination. 


I had previously mentioned the only 
other case coming to my attention which 
followed the “entire operation” doctrine. 
That is the Utah case, Pacific Automobile 
Insurance Company v. Commercial Casu- 
alty Company, supra. 


Loading and Unloading Clause— 
Extension of Use Clause 


Before considering those cases following 
the “coming to rest” rule, I want to men- 
tion briefly a few cases dealing with the 
ownership, operation, maintenance, control 
or use clause of the motor vehicle policy. 
This seems important to me as it is con- 
ceded by all authorities that the loading 
and unloading clause is an extension of 
the use clause. There are several of these 
cases in Massachusetts where I practise, so 
with apologies to the other jurisdictions, 
I shall use the Massachusetts cases to 
clarify my point on this issue. 

In Caron v. American Motorists, 277 Mass. 
156, a pedestrian fell on ice which had been 
dropped from a motor vehicle, the Court 
holding the injury did not arise as a result 
of the use of the motor vehicle. But when 
crank case oil was negligently permitted to 
fall on a public way causing injury to a 
pedestrian who slipped in the oil, the acci- 
dent occurred as a result of the use of the 
motor vehicle. Mullen v. Hartford Accident 
& Indemnity Company, 287 Mass. 262. 

In Diggins v. Theroux, 314 Mass. 735, 
the plaintiff was injured while helping to 
handle a showcase. The Court found that 
the use clause applied but was careful not 
to extend its application when it said “The 
manner of loading the showcase upon the 
truck which resulted in the injury to the 
plaintiff, was conditioned upon the position, 
shape, and height of the truck, and the 
injury occurred at the very moment of 
placing the case upon the truck, when 
those factors pertaining to the truck were 
exerting their influence upon the movements 
of the three men.” 

A motor vehicle was found to have 
caused plaintiff’s injury when it was deter- 
mined as a matter of fact that a barrel 
which was being removed from a truck, 
was physically attached to the truck by 
means of a rope, at the time of the injury. 
(Kennedy v. Consolidated Motor Lines, Inc., 
312 Mass. 84). Plaintiff’s injury was not 
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causally related to the use of the motor 
vehicle when he tripped on a_ rope 
which was dropped from boxes, even 
though the boxes were being unloaded at 
the time of the accident, none of the ropes 
being physically attached to the truck. 
The presence of the rope upon the sidewalk, 
even though negligently dropped during 
unloading, was too remote from the opera- 
tion and use of the truck. Perry v. Chip- 
ouras, 319 Mass. 473. 


In a Tennessee case a person being taken 
on a stretcher to an ambulance was dropped 
before the ambulance was reached. It was 
held that this was an incident necessary to 
the conduct of the insured’s business of 
operating an ambulance, but not an incident 
necessary to the use of the motor vehicle. 
Hinton & Sons v. Employers Liability, 166 
Tenn. 324, 62 S. W. (2d), 47. 


These cases serve to show that accidents 
fall within the maintenance, use and own- 
ership clause of the policy only when the 
cause of the accident arises as a result of 
something being physically attached to or 
intrinsically related to the use of the motor 
vehicle or its operation. As indicated, au- 
thorities agree that at least the loading 
and unloading clause is an extension of the 
use clause of the motor vehicle policy. 
Four jurisdictions, California, Utah, Mon- 
tana and now the United States Court of 
Appeals for the First Circuit have extended 
the loading and unloading clause far beyond 
the use of the motor vehicle; in fact it is 
difficult to see any slight relationship be- 
tween the motor vehicle and the accident 
in any of the four cases decided by these 
courts. 


“Coming to Rest'’ Cases 


The “coming to rest” doctrine has been 
adopted by a majority of the courts, as 
evidenced by the following cases which 


have come to my attention. These au- 
thorities differ only as to when the articles, 
being loaded or unloaded, cease to be caus- 
ally related to the motor vehicle. In Stam- 
mer v. Kitzmiller, 226 Wis. 348, 276 N. W. 
629, an employee was delivering beer to a 
tavern. In doing so, he opened a hatchway 
in the sidewalk, placed the beer barrels 
removed from the truck on the sidewalk 
and lowered them through the hatchway. 
The plaintiff, a pedestrian, fell into the 


hatchway while the employee was engaged 
in getting a sales slip signed. The Wisconsin 
court held that the open hatchway was 
merely a convenience in delivering the goods 
and that the loading and unloading clause 
did not cover. 


New Jersey Cases 


There are 
New Jersey. 

(1) In Zurich General Accident & Liability 
Insurance Company v. American Mutual Lia- 
bility Insurance Company, 118 N. J. L. 317, 
192 Atl. 387, an employee was delivering 
milk. When he had placed the milk in an 
ice box on the second floor of a customer’s 
house, and was walking down the stairs, 
the plaintiff came in contact with an ice 
pick which was in the employee’s pocket. 
The Court was of the opinion that the 
parties contemplated coverage only for ac- 
cidents identified with the automobile and 
that the ice pick was in no way connected 
with the automobile or the loading and 
unloading thereof, and held the automobile 
carrier was not the insurer. 

(2) In American Oil & Supply Company 
v. United States Casualty Company, 19 N. J. 
Misc. 7, [9 CCH AutomosiLe CAsEs 512] 
18 Atl. (2d) 257, a bottle of acid was 
carried to the premises of a customer into 
the shipping room and deposited in a rack. 
The loading and unloading clause was held 
to cover the bottle which was broken just 
after it had come to rest. 


three cases of interest in 


(3) In Jackson Floor Covering Company 
v. Maryland Casualty Company, 117 N. J. 
L. 401, 189 Atl. 84, a case of linoleum was 
carried in a motor vehicle to a store, taken 
from the truck, placed on a hand _ truck, 
and while it was on the hand truck the damage 
occurred. There the Court found a new 
chain of events had started when the goods 
were placed on the hand truck and _ that 
the unloading of the motor vehicle had 
been completed. 


Pennsylvania 


In Wheeler v. London Guarantee & Acci- 
dent Insurance Company, 292 Penn. 156, 
140 Atl. 855, a boy was injured while 
stepping on a steel girder which extended 
over the sidewalk into the entrance of a 
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building. The girder had been unloaded 
froom a truck and the truck was being 
used to drag it into the position in which 
it was at the time of the accident. It 
was the intention of the driver to use 
the truck to move the girder further. The 
Court indicated that the truck was the 
chief and wholly indispensable agency in 
dragging the girder to its position, holding 
that the loading and unloading clause 
covered. Incidentally there were two dis- 
senting opinions, one by the Chief Justice. 
Both dissenting justices were of the opinion 
that the majority of the court had gone 
too far and that the loading and unloading 
clause should not cover. 


In Ferry v. Protective Indemnity Com- 
pany of New York, supra, the Pennsylvania 
Court had the same question before it. 
Preparatory to removing ashes from the 
basement of the premises, the insured 
parked the truck at the front curb and 
entered the premises, picked up the can 
of ashes and started up the steps. He 
set the can down on one of the steps and 
leaned against it to hold it in place, as 
he drew the bolts on the door and raised 
it. The plaintiff, a pedestrian, was injured 
by the opening door. In that case the 
Court said that neither the ashes, nor the 
container in which they were carried, nor 
the insured’s truck was the cause of the 
accident nor involved in it. The instru- 
mentality which caused the accident was 
the cellar door and was merely a con- 
venience used preparatory to the loading 
and not included in the process of loading 
the truck. 


New York 


In B. & D. Motor Lines v. Citizens 
Casualty Company, 181 Misc. 985, 43 
N. Y. S. (2d) 486, 267 App. Div. 955, 48 
N. Y. S. (2d) 472, 268 App. Div. 755, 
49 N. Y. S. (2d) 274, a pedestrian was 
injured when he collided with a hand 
conveyor used for delivery purposes. The 
truck driver had placed cartons taken 
from a truck upon the conveyor and was 
wheeling the load to the building. The 
New York Court held that the loading 
and unloading clause covered. Again, in 
Krasilovsky Brothers Truck Company v. 
Maryland Casualty Company, 54 N. Y. S. 
(2d) 60, where, as the employee was moving 


mt 


LOADING 


CLAUSE 


articles from the truck by means of a power 
winch affixed to and part of the motor 
vehicle, the rope parted and a pedestrian 
was injured. The Court held that the acci- 
dent arose out of the loading and unloading 
as the power winch was definitely affixed to 
and part of the motor vehicle. 


It is apparent that the majority of juris- 
dictions recognize the principle that the 
instrumentality which caused the accident 
must be a part of the load to bring the 
loading and unloading clause into opera- 
tion. If the accident does not arise as a 
result of the load itself, or if the motor 
vehicle or the load is not an essential 
factor in causing the injury, the loading 
and unloading clause does not cover. 


Other Jurisdictions 


There is one case in Tennessee, Maryland 
Casualty Company v. Cassety [11 CCH 
AUTOMOBILE Cases 202], 119 F. (2d) 602 
(CA-6, 1941). The injury occurred by rea- 
son of a fall over some coal which had 
been dumped from a truck onto the side- 
walk. The loading and unloading clause 
was held to cover. 


In Arkansas, Owens v. Ocean Accident 
& Guaranty Corporation, 194 Ark. 817, 109 
S. W. (2d) 928, a stretcher which caused 
the injury was admitted to be “part of the 
equipment of the ambulance.” It was there- 
fore held that the use of the stretcher was 
incidental to the use of the motor vehicle. 


In Georgia there are two cases. 


(1) In Morgan v. New York Casualty 
Company, 54 Ga. App. 620, 188 S. E. 581, 
a coal chute was left open by an employee 
of the insured, who had hauled the coal to 
the chute. It was found that the plaintiff 
had failed to allege that a motor’ vehicle 
had hauled the coal to the chute and there- 
fore the loading and unloading clause in 
the motor vehicle policy did not come into 
play. 

(2) The other Georgia case, American 
Casualty Company v. Fisher, 195 Ga. 136, 
23 S. E. (2d) 395, involved an adding 
machine which was carried from a truck 
into the customer’s store and dropped by 
the employee of the trucker on the foot 
of a customer. The Georgia court found 
that the carrying of the adding machine 
by the employee from the truck to the 
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place where it was dropped was not as- 
sociated with the transportation by motor 
vehicle and therefore the loading and un- 
loading clause did not cover. 


In Minnesota, Franklin Co-operative 
Creamery v. Employers Liability Insur- 
ance Company, 200 Minn. 230, 273 N. W. 
809, an employee delivering milk and using 
a freight elevator in the process of delivery, 
injured the plaintiff by improperly oper- 
ating it. The Minnesota court held that 
the operation of the freight elevator was 
for the convenience of the driver and was 
outside the loading and unloading of the 
motor vehicle. 


In another Minnesota case, St. Paul 
Mercury Indemnity Company v. Standard 
Accident, 216 Minn. 103, [19 CCH Avto- 
MOBILE CASES 351] 11 N. W. (2d) 794, a 
ramp was used in carrying equipment from 
a truck into a building, the equipment 
having been transferred from another build- 
ing. Although it did not happen during 
moving operations, an injury occurred on 
the ramp, and the court held that the 
loading and unloading clause did not cover. 


In Ohio the Court said in Bobier v. 
National Casualty Company, 143 Ohio St. 
215, [20 CCH AvutromosiLe Cases] 54 N. E. 
(2d) 798, that loading starts at the time 
of receiving the articles and continues until 
they are placed upon the truck, holding 
that the loading and unloading clause 
covered a situation where a stove, which 
was being moved out of the customer’s 
place of business preparatory to being 
placed on a truck, damaged a piece of 
furniture in the store. And again in 
Thompson Heating Corporation v. Hard- 
ware Indemnity Insurance Company, 74 Ohio 
App. 350 [17 CCH Avutomosite CAsEs 327] 
58 N. E. (2d) 809, a pedestrian was injured 
tripping over a hose which extended from the 
truck across the sidewalk to a house. The 
Court there stated that the loading and un- 
loading clause covered the accident, as the 
hose was a part of the equipment of the truck. 

The only case in the United States Court 
of Appeals for the First Circuit, other than 
the Connecticut Indemnity Company case 
in Maryland Casualty Company v. United 
Corporation of Massachusetts [8*°CCH Auto- 
MOBILE Cases 1084], 35 F. Supp. 570. That 
case is of no particular help on the subject as 
the Court found that there was no causal 
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connection between an explosion which oc- 
curred after oil had been delivered, and the 
motor vehicle, ag it was evident the explo- 
sion was caused through a leak in the tank 
located in the apartment. 


Background of Lee Case 


During the trial of the Connectcut In- 
demnity Company v. Lee, the trial court 
placed great reliance on the Utah case, 
Pacific Automobile Insurance Company zy, 
Commercial Casualty Company. Realizing 
that the United States Court of Appeals 
for the First Circuit might follow the 
“entire operation” doctrine, a strenuous 
attempt was made to show that this clause 
was not one covering the business activities 
of the insured, but rather was one confined 
to a limited phase of the business, i. ¢. 
accidents occurring as a result of the use 
of a motor vehicle for loading and unload- 
ing. During argument each judge asked 
numerous questions, each indicating a train 
of thought in the direction of the “entire 
operation” rule. They were so thinking; 
the decision speaks for itself. As the Utah 
case was given great weight by the United 
States Court, an analysis of that case is 
important. 

Chief Justice Larson apparently read into 
the policy something other than loading 
and unloading as he said “The _ policy 
specifies that the truck is to be used only 
in the business of the brewing company, 
including loading and unloading of the 
truck in making commercial deliveries. 
Commercial delivery includes taking the 
articles from their usual place of storage 
or assembly to the place of destination 
and turning them over to the control or 
possession of the purchaser or receiver;” 
and again “The job being performed here, 
that part of the insured’s 
tioning at the time of the accident, was 
that of making a proper commercial de- 
livery”; and further “The policy includes 
the business of making a commercial de- 
livery.” 


business func- 


Possibly this language appears in that 
particular policy but I doubt it. The 
standard automobile policy was in use long 
before 1942 when this decision was rendered. 
These policies say “The purposes for which 
the motor vehicle is to be used are 
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hich oc. § commercial,” which is a far cry from “com- American Oil & Supply Company v. United 
and the mercial delivery.” The Connecticut In- States Casualty, supra, the Court said that 
e explo- demnity Company policy, which was the delivery is more inclusive than unloading. 
the tank subject of litigation in the case recently And in St. Paul Mercury v. Standard 

decided, conformed to the standard form. Accident, supra, it is stated that delivery 

There was no mention of “commercial de- includes operations not included in the use 

livery” or “delivery” in that policy and yet of an automobile. 

Judge Mahony said, “The opening of the If, as suggested, your client is the atito- 
tcut In- elevator doors was necessary in order to mobile insurer and it believes that the load- 
al court carry out the delivery and it was an integral jing and unloading clause of its policy is 
uh case, part of the unloading process.” only an extension of the use clause, much 
pany v, There should be a distinction made be- stress should be laid at the trial on the 
-ealizing tween “unloading” and “delivery.” Mr. distinction between unloading and delivery, 
Appeals Drechsler in his annotation, previously men- pointing out when unloading ends and 
ow the tioned here, points to at least two courts when delivery begins. 
renuous which have noted the distinction. In [The End] 
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case is SILVER THREADS AMONG THE GOLD 


sad inte In discussing the element of fraud in the settlement the insurer obtained 


loading from a seventy-seven-year-old bereaved husband for the death of a seventy- 
policy five-year-old wife, Judge Siler of the Kentucky Court of Appeals philosophized: 
ed only 
ympany, 
of the 
Rveries. responsibility for Emma’s death. On the other hand, the company beguiled 


“Now, as we have already stated, the company smiled on Henry in a handsome 


way with this $442.75 settlement, if there was no probative indication of legal 


ing the Henry in a delusive way with this payment, if there was probative indication 
storage of legal responsibility. No man since Adam would take $442.75 for a good 
tination 
itrol or 
ceiver;” 


wife, even after frost had gotten in her hair and sparkles gotten out of her eyes. 


Sut, besides this, Henry was, at the time of the execution of these documents, 
ei tone wandering in the confusion of his new bereavement and on the darkness of 
8 func- his old illiteracy. This court has heretofore held that where the amount paid 
nt, was in a settlement is palpably inadequate, only slight additional evidence of fraud 
cial de- is required to overcome such a settlement. . . .”—Consolidated Products Com- 


wegen pany v, Jackson, 30 CCH Automostte Cases 807. 
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Opinions here and there: 


“The Attorney General Says—” 


LIABILITY INSURANCE 
FOR COUNTY HEALTH OFFICERS 


The state health officer inquired of the 
Attorney General whether public funds 
could be used to cover the premium on lia- 
bility county health 
officers and their assistants against claims 
or suits based upon malpractice, error, neg- 
ligence or mistake, breach of implied con- 


insurance protecting 


tract, loss of services, personal restraint, the 
dispensing of drugs or medicine, assault, 
slander, libel, or undue familiarity. By pub- 
lic funds is meant those budgeted by county 
health departments and contributed by the 
State of Alabama and the several counties. 
A search of the statutes dealing with county 
health officers, namely Chapter 1 of Title 
22, Code of Alabama 1940, did not reveal 
even a slight implication that public funds 
might be so spent.—Opinion of the Alabama 
Attorney General, September 24, 1948. 


CITY CONTRIBUTION 
TO EMPLOYEES’ GROUP PLAN 


May a city make contributions toward 
the payment of premiums on city employees’ 
health, accident and life insurance policies 
under a voluntary group plan, whereby the 
city deducts the portion due by the em- 
ployee and contributes its share? The mu- 
nicipal charter, and paragraph 5 of Act No. 
79 of 1867, as amended, treating with the 
powers of the City Council, do not grant 
this authority. Subdivision 14 of paragraph 
5 authorizes the Council “to prescribe the 
duties and to fix the compensation of all 
municipal officers and employees,” without 
providing or implying such a right. Fur- 


thermore, since Article 4, Section 12 of the 
Louisiana prohibits the 
granting of public funds by any political 
corporation, it was the opinion of the At- 
torney General that the proposed action 
was without legal sanction and should not 
be undertaken on the grounds of a public 
function.—O pinion of the Louisiana Attorney 
General, November 22, 1948. 


Constitution of 


BURGLARY INSURANCE 
ON TAX COLLECTOR'S FUNDS 


A tax collector’s bond is set at $30,000 
with an annual premium of $300. However, 
the surety company to which this official 
applied stated that the bond could be writ- 
ten only in conjunction with an insurance 
policy protecting the public funds in his 
custody against burglary, and allied hazards, 
up to a maximum of $5000 at an annual pre- 
mium of $145. The Attorney General was 
asked whether the county commissioners might 
pay this extra premium of $145 out of county 
funds. Replying in the negative, he de- 
clared that there was no law authorizing 
the premium on an insurance policy pro- 
tecting the public funds against burglary to 
be paid out of county funds. Section 113.07, 
Florida Statutes, 1941, says, in effect, that 
in cases where public officials are required 
to post fidelity or performance bonds, the 
premium shall be paid out of the general 
revenue fund of the county. However, he 
pointed out that not every surety or insur- 
ance company qualified to write fidelity 
bonds of tax collectors in Florida requires, 
in conjunction therewith, such burglary in- 
surance.—Opinion of the Florida Attorney 
General, November 15, 1948. 
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REINSURANCE 
OF STATE FIRE FUND 


A proposed form for writing state-owned 
property through the State Fire and Tor- 
nado Insurance Fund was submitted to the 
Attorney General with a request for his 
opinion as to properties financed under a 
statutory amortization plan. It was stated 
that a policy could be secured from a pri- 
vate carrier guaranteeing any loss of the 
Fund up to $200,000 on a specific building, 
or that a reinsurance contract could be pre- 
pared which would provide that the Fund 
would pay any loss up to $200,000 on any 
amortized property, with the reinsurance 
companies reimbursing the Fund for the 
entire amount. Kentucky Revised Statutes 
Sec. 56.070 provides that the Division of 
Insurance shall insure property financed 
under a statutory amortization plan with a 
reasonable company authorized to do busi- 
ness in Kentucky. The Attorney General 
concluded, after examining the submitted 
proposed form for Reinsurance of the State 
Fire and Tornado Insurance Fund, that it 
was adequate and amply complied with the 
requirements of K. R. S. 56.070.—Opinion 
of the Kentucky Attorney General, November 
8, 1948. 





INSURANCE 
ON COLLEGE AIRPLANE 


The Attorney General was requested to 
advise as to the authority of Texas A. & M. 
College to pay premiums for liability insur- 
ance on its airplane, Section 4 of H. B. 246, 
permitting the use of A. & M. College’s 
“maintenance and support items for insur- 
ance premiums,” does not change or enlarge 
the legislative policy with respect to insur- 
ance of State properties as declared in 
S.C. R., No. 3, Acts 1921, i. e., that it is the 
fixed policy of the State that all buildings 
and contents thereof belonging to the Uni- 
versity of Texas, and its branches, shall be 
kept insured at all times against any loss 
by fire or tornadoes. Since the state is not 
liable for the torts or negligence of its offi- 
cers, agents or employees, being protected 
therefrom by reason of its sovereignty, it 
follows that the Board of Directors of 
A. & M. College has no authority to expend 
its public funds for protective liability in- 





surance for which it has no need.—Opinion 
of the Texas Attorney General, November 
19, 1948. 


FIRE INSURANCE 
WITH PRIVATE COMPANIES 


The Supervisor of the State Fire and 
Tornado Insurance Fund requested ‘an 
opinion as to whether any agency or de- 
partment would be violating the law if it 
contracted for fire insurance from a private 
company in order to be able to obtain theft 
coverage. Kentucky Revised Statutes 56.100 
creates a state fire and tornado insurance 
fund and 56.070 provides that no officer or 
agent of the state shall pay out any state 
money for the purchase of insurance against 
loss to state property by fire or tornado, or 
incur any indebtedness against the state for 
such insurance. Attorney 
General ruled that state agencies could not 
contract for fire insurance with private 
companies.—O pinion of the Kentucky Attor- 
ney General, December 13, 1948. 


Therefore, the 


AUTOMOBILE 
BREAKDOWN INSURANCE 


A policy, identified as Kare-Fre Motor- 





ing, Inc, Plan of Automobile Mechanical 
and Electrical Breakdown Policy, and a 
proposed form of agreement between the 
agent and the company were submitted to 
the Insurance Commissioner for approval. 
The Commissioner asked the Attorney Gen- 
eral for his opinion as to whether any of 
the features of the proposed policy or the 
proposed method of selling it and handling 
claims under it were inconsistent with law. 
The agreement recites that the agent is the 
copyright owner of the plan of automobile 
mechanical and electrical breakdown insur- 
ance described in the policy and that the 
company makes its underwriting facilities 
available to the agent under the terms and 
conditions set forth in the agreement. The 
Attorney General reached the conclusion 
that considered together the proposed doc- 
uments contemplated a plan not authorized 
by law.—Opinion of the Florida Attorney 
General, November 19, 1948. 
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LIABILITY INSURANCE 
ON BOOKMOBILE 


The Attorney General was asked to ad- 
vise whether a library board might take out 
liability insurance on its bookmobile or other 
vehicles. He replied that: since there was 
no statute imposing any liability -on counties 
or townships for negligence of their em- 
ployees in the conduct and management of 
a library, the boards of trustees of township 
or county libraries are without authority to 
expend library funds in procuring liability 
insurance. However, under the provisions 
of Section 3714-1 of the General Code, a 
municipality is liable in damages for injury 
or loss to persons or property and for death 
by wrongful act caused by the negligence of 
its officers, agents, or servants engaged in 
the operation of any vehicles upon the pub- 
lic highways of this state by the same rules 
and subject to the same limitations as are 
private corporations, but only when such 
officer, agent, or servant is engaged in the 
business of the municipal corporation. Since 
this positive liability exists against a mu- 
nicipality, it is proper that liability insurance 
be procured, and since the board of library 
trustees is charged with the full control of 
this branch of the municipal government, 
it is within their power to procure such 
insurance and pay for it out of library funds. 
—Opinion of the Ohio Attorney General, De- 
cember 15, 1948. 


GROUP LIFE INSURANCE 
FOR COUNTY BAR 


The Attorney General was asked whether an 
insurance company might lawfully issue 
group life insurance to the members of a 
county bar association, or any other asso- 
ciation in which there was no employer- 
employee relationship. In his reply, he 
stated that he assumed that the question 
contemplated coverage to be issued at a 
premium rate less than the rate required 
for life coverage under a policy issued to a 
single individual. Such group insurance is 
permitted only for the employees of any 
employer who, through their secretary or 
employer, take out insurance in groups of 
not less than twenty-five persons and pay 
their premiums through such secretary or 
employer. In reply to the question whether 
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an insurance company might lawfully issue 
group accident and health insurance to the | 


members of such an association, the At- 
torney General pointed out that Section 
642.04 (2), Florida Statutes, 1941, as amend- 
ed, provides for group accident and sickness 
insurance for members of bona fide associa- 
tions under the circumstances and as con- 
templated by said provision of law, and 
Section 642.04(3)(b), Florida Statutes, 1941, 
as amended, does provide for franchise ac- 
cident and sickness insurance in instances 
of trade and professional associations, labor 
unions, or any other associations having had 
an active existence for at least two years.— 
Opinion of the Florida Attorney General, De- 
cember 13, 1948. 


PURCHASING INSURANCE 
ON MOBILE LAB UNIT 


The Department of Agriculture purchased 
an automobile and mobile laboratory unit 
to be used in conducting dairy and food 
surveys throughout the state. The Attorney 
General was asked whether the Department 
should carry fire, wind and theft insurance on 
the automobile and laboratory unit and public 
liability insurance on either or both of these 
items. M. S. A. Sec. 71.32 prohibits the 
expenditure of public funds for fire or tor- 
nado insurance except in the case of the 
state prison at Stillwater, or buildings upon 
real estate acquired by the department of 
rural credit. Since officers and employees 
of the state are immune from civil suit from 
injuries resulting from a negligent act aris- 
ing out of the performance of their duties, 
state funds may not be used to pay the cost 
of public liability coverage. However, Sec. 
71.32 does not prohibit use of state funds 
to pay the cost of theft insurance.—O pinion 
of the Minnesota Attorney General, December 
13, 1948. 


COUNTY MUTUAL'S WRITING 
OUTSIDE INSURANCE 


The Attorney General was asked to rule 
whether a county mutual insurance com- 
pany, organized and operating under Article 
4860a-20, Vernon’s Statutes, could write in- 
surance outside of Texas, if its reserve fund, 
or policyholders’ contingent liability, or both, 
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together, exceed the sum of $50,000. Article 
4860a-20 contains two sections limiting the 
territory in which county mutual companies 
may enter into insurance contracts. Sec, 15 
provides that a county mutual company may 
write insurance in any county adjoining the 
county in and for which it is organized, or 
in any county in which no county mutual 
insurance company has been organized, or 
anywhere, if its reserve fund, or *policyhold- 
ers’ contingent liability, or both exceed the 
sum of $50,000. Sec. 20 provides that county 
mutual companies may reinsure any or all 
of their risks against any or all hazards which 
they are permitted to insure against with 
any other company, provided that they shall 
not write or assume the reinsurance on any 
other property than the property it is per- 
mitted to insure, or on property situated 
outside of the State of Texas. Since author- 
ity to assume the reinsurance of property 
was expressly limited to that situated in 
Texas, an implication. arises that the legis- 
lature did not intend to limit the assump- 
tion of primary insurance to property situated 
in the state, except as limited by Sec. 15 
where the company’s reserve fund or policy- 
holders’ contingent liability, or both, is 
$50,000 or less—Opinion of the Texas At- 
torney General, December 9, 1948. 


INSURANCE COVERING 
ROAD DEFECT LIABILITY 


Should premiums for insurance cover- 
ing the liability of a county for injuries due 
to negligence and arising from defects in 
county roads be paid from the county gen- 
eral fund rather than from county road 
commission funds? Under Sec. 21, Chap. 4 
of Act 283, P. A. 1909, as amended, it is 
clear that liability for injuries due to de- 
fective roads is a county liability, since suits 
must be brought against the county, and 
service must be had on the chairman of the 
board of supervisors or the county clerk 
and judgments paid like other claims against 
the county. It follows that any judgment 
rendered against the county for injuries due 
to defective roads should be paid out of the 
county general fund rather than road com- 
mission funds, and premiums for insurance 
covering such liability should, therefore, be 
paid from the general fund.—O pinion of the 
Michigan Attorney General, November 1, 1948. 





tenner 


ATTORNEY GENERALS’ 


LICENSING OF ADJUSTER 
AS SOLICITOR 


May a person licensed as an insurance 
adjuster under Chap. 23966, Laws of Flor- 
ida, Acts of 1947, be licensed as an insur- 
ance solicitor? Sec. 627.08, Florida Statutes, 
1941, defines an insurance solicitor as an 
individual, resident of Florida, employed by 
a duly licensed insurance agent to solicit 
contracts of insurance, indemnity, or surety- 
ship, solely on behalf of such agent. This 
section further provides that “No person 
employed by a fire, marine, casualty or surety 
insurer, on a Salary basis or representing any 
such insurer in any capacity except primarily 
to solicit, negotiate or effect contracts of in- 
surance, surety or indemnity, on a strictly 
commission basis, shall be deemed or held 
to be an insurance agent or solicitor.” The 
Attorney General construed Sec. 627.08 to 
mean that no one employed by such an in- 
surer on a salary basis or representing such 
insurer in any capacity including that of 
adjuster for such insurer, except primarily 
to solicit contracts of insurance, surety or 
indemnity as a solicitor for the resident 
agent of such insurer is properly qualified 
to be licensed as such a solicitor. The At- 
torney General was of the opinion that an 
adjuster licensed under Chap. 23966 may be 
licensed as the solicitor for a duly licensed 
insurance agent in Florida. Under his li- 





‘cense as an adjuster, he is authorized to 


represent an insured as distinguished from 
an insurer or insurers other than those rep- 
resented by the agent and for whom he is 
licensed as a solicitor. After being licensed 
as a solicitor, should he as a licensed ad- 
juster represent or act for an insurer for 
whose agent he is licensed as solicitor under 
such circumstances and conditions and to 
the extent to violate the provisions of Sec. 
627.08, he would not be qualified to act 
as solicitor with respect to the contracts of 
insurer. The Attorney General pointed ous 
that remedial and clarifying legislation was 
needed to remove the uncertainty of the ex- 
isting law on this subject—Opinion of the 
Florida Attorney General, December 16, 1948. 


PAYMENT OF HOSPITAL EXPENSE 
CLAIM AGAINST STATE 


Act Number 133, Public Acts of 1927, 
Section 1, authorizes the state administrative 





SYUTUUUATTENET TOE ER AAU EAT TROON EAE TATA ATTEN PNA NAAT ATONE EET EU NNAEANTNNNHNENU AEE NUN NN NNUN AGATA NET ONU EU eAUeNO AMAA EO ATEEOEOONROTENU EA EAEOTOATEN TENT EOOOGTOAOOOTOEOEEOOEOTETOOGEEA ON UEL TOUTE POA HEHE 


OPINIONS 


PAGE 31 





HMULUUUEENUAAUENAUUEAUUANUENALUAAUDANU LEAL AANA TANTEI NNNAANNANNNNN ANNAN ANNA NNT aN eNNt NNT eeeee eee 


board to investigate any claims against the 
state growing out of personal injuries to 
state officers or employees while employed 
by the state, and to settle, adjust and com- 
promise the claims. An employee of a cer- 
tain state institution sustained a compensable 
injury in the course of her employment 
and incurred medical and hospital expenses 
in the amount of $1000. Act Number 388, 
Public Acts of 1913, Section 6, in providing 
for payment of medical and hospital serv- 
ices and medicines to persons in the service 
of the state, provides that the cost shall be 
paid by each state institution out of its cur- 
rent expense fund. The current expense fund 
involved could not accommodate the ex- 
pense items to be incurred. Consequently, 
the budget director inquired whether these 
items were proper charges against the ap- 
propriation made by virtue of Act Number 
20. The Attorney General reasoned that 
since Act Number 133 vests in the State 
Administrative Board a broad discretion to 
“settle, adjust and compromise” claims re- 
sulting from personal injuries to state offi- 
cers and employees, and since the fund 
expressly created by Act Number 388 was not 
sufficient to accommodate the items under 


consideration, the cost of settlement of such 
claims would be a proper charge against 
the appropriations made by virtue of the 
provisions of Act Number 20.—Opinion of 
the Michigan Attorney General, October 5, 
1948. 


INSURING STATE-OWNED TRUCKS 
AND STATION WAGONS 


Employees of the Division of Engineering 
are constantly on the road in state-owned 
trucks and station wagons. The Chief Engi- 
neer inquired whether it would be permissible 
to secure insurance against personal and prop- 
erty damage and pay the premiums from 
state funds available. Kentucky Revised 
Statutes 56.070 prohibits any officer or agency 
of the state to pay out any state money for 
the purchase of insurance against the loss 
of state property by fire or tornado. The 
Attorney General replied that other than 
in the instance prohibited by statute, the 
Division of Enginecring would not be pro- 
hibited from securing insurance on its trucks 
and station wagons.—Opinion of the Ken- 
tucky Attorney General, December 27, 1948. 
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C. A. A. Declares Self Blameless 


By way of a partial reply to the charges made by the C. A. B. that the 
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two 1947 DC-6 crashes at Bryce Canyon and Gallup were the fault of the 
manufacturer, the C. A. A. and the airlines, the C. A. A. has denied responsibility. 
In placing the blame on the particular pilots, it stated that the fires resulted 
from attempts to transfer fuel from one tank to another in flight, in violation 
of C. A. A. recommended practices. It 1 
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Putting Insurance ‘‘on Ice"’ 


It has been reported from St. Paul that Lloyds’ of London have under- 
written the moving of a seventy-five ton house across a three mile lake. Lloyds 
have been said to have insisted that the moving be delayed until the ice is at 
least twenty-two inches thick. Such thickness of ice is not unusual in mid- 
winter in Minnesota. 
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RULINGS 
State Insurance Departments 


NEW YORK 


ON MULTIPLE LOCATION 
FIRE INSURANCE RISKS 


On January 5, the New York Insurance 
Department, speaking through Deputy 
Superintendent Walter F. Martineau, _re- 
jected a plan, proposed by the New York 
Fire Rating Organization to average specific 
location rates for multiple location risks 
(i. e. those having more than five locations) 
with no discounts or surcharges, in lieu of 
the more elaborate rating method hereto- 
fore employed which recognized expense 
economies in handling risks of this class as 
well as special loss characteristics of in- 
dividual risks. The decision did not affect 
rating plans filed independently by individual 
companies. 

It made the following principal determi- 
nations: 


(1) The so-called “Escott Plan,” filed 
by the rating organization on October 28th 
calling for the averaging of specific rates 
is disapproved, on the ground that it “pro- 
duces a rate level which is generally exces- 
sive and unfairly discriminatory; as to many 
other risks it produces rates that are inade- 
quate and unfairly discriminatory,” and _ be- 
cause it fails to give consideration to all 
factors, including expenses, reasonably attrib- 
utable to the class of risks. The decision fur- 
ther points out that one result of this plan 
would have been the increase of the col- 
lected rate level, and that a request on No- 


vember 1, 1948 sent to the rating organiza- 
tion for information as to the effect on 
the rate level did not produce the desired 
data nor “any adequate explanation 

as to why it cannot be supplied.” 

(2) The so-called Conway filing, which 
provided a system of credits to the average 
of specific rates, was withdrawn by the 
rating organization on October 28th and is 
no longer in effect. 


(3) Form “A”, incorporated in Part B of 
Rule 48A of the rating organization’s New 
York City Division, and in comparable rules 
in the suburban and upstate divisions, is 
ordered withdrawn, and after sixty days 
will be deemed no longer on file as to risks 
of five or more locations. This form has 
been used chiefly for intra-state risks and 
makes no provision for discounts to the 
average of specific rates. The rules for this 
form were found not to meet the standards 
of the New York rating law. 


(4) Specific location rates applicable to 
locations which would have been part of a 
multiple location risk are found to be 
excessive, discriminatory and unreasonable, 
and such rates are ordered to be appro- 
priately adjusted. This action recognized 
that the use of specific location rates as an 
alternative for rating plans on his business 
would be an injustice to the assureds. 


(5) Direction to the New York Fire Rat- 
ing Organization “to prepare and submit 
forthwith” a program designed to obtain 
adequate expense data on risks of this 
class. 


muti UIYAUUGNUDOAAAUDEANOUERGAUUEANALUENUUUENOTDEGAUEUODUUUANHEOUNAGANAOUOENAAUENMOOAAAAENNTN TAN ENNL AUTEN NEN A TAAN AENEAN NAAT ATAANA ETAT TA ATH AAEPTNETTENAUETTAGAHNATHNHA ANNAN 


quvnngnnnnenyuugeneetaiin 


Y, 1949 PAGE 33 


INSURANCE DEPARTMENT RULINGS 





AOUUENUELEALAAUEATEAONAANNA DEED AALEA ENEMA EHNA AANA AANA ATED AAA NAAN 


The rationale of the decision lay in these 
words: 


“If the industry does not produce ade- 
quate statistics and relies on judgment, 
the Department, in exercising its regulatory 
responsibilities, must apply its own informed 
judgment based on the best evidence ob- 
tainable as to what is a reasonable and 
proper allowance. Neverless, it is a matter 
of regret that, in a field in which much more 
accurate figures could be developed through 
the application of modern cost accounting 
methods, so much reliance must be placed 
upon judgment. While there may well be 
limitations upon the application of cost ac- 
counting to refinements of the expense fac- 
tors, as well as upon the relationship of the 
expense of studies to the items involved, it 
seems manifest that where a sizable amount 
of business of this special class has been 
transacted over two decades, efforts should 
have long since been commenced to reduce 
the area of judgment and to increase the 
area of certainty in conection with these 
expense figures.” 


PREMIUM DISCOUNTS 
AND RETROSPECTIVE RATING 


On September 22, 1948, Superintendent 
Dineen gave his approval to the filings of 
the Compensation Insurance Rating Board, 
the National Bureau of Casualty Under- 
writers and the Mutual Casualty Insurance 
Rating Bureau, relating to retrospective 
rating and premium-discount plans _ for 
workmen’s compensation, automobile and 
general liability insurance. The proposed 
premium discount rule for New York 
workmen’s compensation provides _ that 
premium discounts shall be applied to the 
New York premium, based on the size of 
insured’s “total” (New York and other 
states) workmen’s compensation standard 
premium, including such part of the pre- 
mium as is subject to retrospective rating. 
The proposed premium discount rule for 
New York liability insurance is identical 
to the proposed rule for workmen’s com- 
pensation insurance. In the case of three 
year policies, however, the discount rate is 
determined by the average annual standard 
premium and not by the total three year 
premium. 


The new retrospective rating plan (Plan 
D) provides for optional retrospective rat- 
ing of New York workmen’s compensation 
risks for which the standard premium to be 
developed is expected to be at least $5,000. 
It provides complete freedom as to selection 
by the insured, subject to approval by the 
carrier, of any loss conversion factor not 
greater than 1.30, and the selection of mini- 
mum and maximum premium factors, and 
subject only to the condition that the insur- 
ance charge for losses above the maximum 
limitation may not be less than the saving 
from the minimum limitation. The retro- 
spective plan for liability insurance is 
substantially identical in principle and me- 
chanical detail with that for workmen’s 
compensation, both providing, in addition, 
for the inclusion of workmen’s compensa- 
tion or other liability insurance in the 
retrospective rating plan with the retrospec- 
tive premiums for such other insurance de- 
termined in accordance with the applicable 
procedure of the carrier. 

The liability plan differs, nevertheless, in 
two respects from the compensation plan. 
The former provides for a per accident 
limit greater than $10,000. Where the limits 
are higher, it could not include compensa- 
tion in the rating plan which restricts the 
inclusion of liability risks with limits in 
excess of $10,000. In addition, the liability 
plans contemplate retrospective rating on a 
three year basis. As the compensation plan 
only provides for a one-year rating, the 
three year plans apparently may not include 
compensation insurance. 


PENNSYLVANIA 





FRATERNAL SOCIETIES 


On December 3, 1948, Commissioner 
Malone directed the following to all 
Fraternal Benefit Societies authorized to 
transact business in Pennsylvania: “Regula- 
tion 5A, issued April 23, 1948, is revised to 
read as follows: ‘V A—In lieu of compli- 
ance with Regulation (V) dated April 1, 
1948, this Department will consider for 
approval certificates which include in con- 
spicuous type on the masthead and on the 
filing back under the name of the Society, 
the words “A Fraternal Benetit Society”.’” 
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What the Courts 
Are Doing 


ELEMENTS COMPRISING CONSEQUENTIAL DAMAGES 


By STANLEY G. ROBINS 


CTIONS IN TORT constitute a large 
LS portion of the litigation handled by 
lawyers engaged in general practice, and 
more particularly those actions which arise 
from negligence in the operation of motor 
vehicles. The volume and importance of 
this class of cases may be gauged by the 
tremendous volume of public liability, prop- 
erty damage and collision insurance cover- 
ing motor vehicles underwritten annually 
by the insurance companies doing business 
in the United States. 

A plaintiff's attorney, upon being con- 
sulted by his client, is primarily confronted 
with two questions: first, does his client 
have a right of action; second, what ele- 
ments comprise consequential damages. 
The latter is the subject here under con- 
sideration with special reference to actions 
that might accrue to the estate of a de- 
ceased by causing 
death. 


reason of negligence 


Question of Quality of Evidence 


One of the most recent cases on the 
question of what quality of evidence is 
legally sufficient as a prerequisite to the 
submission of a case to a jury in an action 
to recover damages for alleged conscious 
pain and suffering where the deceased was 
mortally injured in a motor vehicle acci- 
dent, is that of Tri-State Poultry Co-Oper- 
ative, Inc., et al. v. Carey, Administratrix, 
(No. 97 October Term, 1947, Court of 
Appeals of Maryland, decided March 17, 
1948) 29 CCH Automobile Cases 197, 
57 Atl. (2d) 812. Here the deceased was 
struck by a motor vehicle as he mounted 
a bicycle. Death ensued within one and 


one-half hours after the accident. The 
duration of his conscious pain and suffer- 
ing was exceedingly short, covering only 
such a period of time as was required to 
place the injured man in an automobile, 
which was immediately available at the 
scene of the accident, and to transport him 
to a doctor’s office a mile distant, where 
the doctor administered morphine to al- 
leviate pain and shock. The deceased then, 
almost immediately, lost all semblance of 
consciousness, which he did not regain 
prior to death. 


Problems in Tri-State Poultry Case 


The problems’ confronting  plaintiff’s 
attorney in that case were: (1) Is there 
legally sufficient evidence as to conscious 
pain and suffering to entitle the case to be 
submitted to a jury? (2) Assuming that 
the quality of evidence is sufficient to war- 
rant the case’s being submitted to a jury, 
does the evidence indicate conclusively that 
such pain and suffering were contemporane- 
ous with death and thus preclude a re- 
covery as a matter of law? 


Incidentally this case is the first, in the 
long history of the Maryland Court of 
Appeals, in which the Court has been re- 
quired to pass upon these questions. 


The various bits of evidence relied on 
by plaintiff's attorney to answer the fore- 
going question (1) were the moans and 
groans of the injured which increased when 
he was moved, the jumping up and down 
of his “Adam’s Apple” and the testimony 
of the doctor to whose office the injured 
was taken immediately after the accident. 
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He stated that when he first saw. Mr. 
Carey (the deceased) he was in an auto- 
mobile in front of the doctor’s office; that 
Mr. Carey was moaning and when moved 
into a better position he did considerable 
groaning; that he diagnosed the injuries as 
fractured skull and broken ribs; that he 
administered morphine to alleviate pain and 
shock; that in his opinion Mr. Carey was 
not entirely conscious but semi-conscious, 
but sufficient to such a degree that he was 
suffering pain. 

Cross-examination of the doctor re- 
vealed that people often groan although 
unconscious, that Mr. Carey did not answer 
to his name when called nor did he utter 
any words; that Mr. Carey groaned more 
when moved and for that reason was 
thought to be probably conscious of more 
pain (which was his reason for stating he 
was conscious of some pain.) 

It was the contention of the defense that 
moans and groans were not legally sufficient 
evidence of consciousness; the movement 
of the “Adams Apple” was merely reflex 
action contemporaneous with death; that 
no witness, other than the doctor, testified 
the man was even semi-conscious; that the 
doctor’s testimony lacked probative value 
because of the doctor’s expression that 
“he thought he was probably conscious of 
some pain”; and that even if there was 
some evidence of conscious pain and suffer- 
ing its period was of such short duration 
that it must be held as a matter of law to 
have been contemporaneous with death and 
therefore was not compensable. 

Much to the surprise of all counsel in- 
volved in the case, research on the ques- 
tions involved indicated a paucity of deci- 
sions in point. 

The principal line of cases on the subject 
was found in Massachusetts. 

The case closest in point to supporting 
the contention of appellee was the case of 
Nadeau v. Inhabitants of Taunton, 141 N. E. 
608 (Mass. 1923).. In that case the evi- 
dence indicated that Nadeau was electro- 
cuted by coming in contact with an electric 
wire, and suffered burns and shock which 
apparently caused almost instantaneous 
death. He was heard to groan as many as 
six times and to cry out for two or three 
minutes after he fell on the wire. His body 
shook a bit as he lay on the ground. Here 
the Court did not attach any significance 


to the fact that he cried out and shook, 
presumably treating those as involuntary 
reflexes from the shock. However, the 
Court did lay great stress on the groans 
and held that evidence as to the groans 
was sufficient to send the case to the jury. 
In that case the Court said in part: 
“We cannot say that the expression of 
these ‘groans’ (italics ours) did not indicate 
that pain and suffering were present to the 
consciousness of the dying man, and felt 
by him. The case is a close one on this 
issue; but in the opinion of a majority of 
the court there was enough to entitle the 
plaintiff to go to the jury, even assuming 
that all the evidence is set out in the record.” 


Likewise the case of Fulton v. Edison 
Electric Illuminating Company of Boston, 
[2 CCH Negligence Cases 325] 21 N. E. 
(2d) 609, 612 (5) (Mass. 1939), tended to 
support appellee’s position. (See also 
Isaacson v. Boston, Worcester & New York 
State Railway Company, 180 N. E. 118 
(Mass.) Mooney v. Tillery, 47 S. W. (2d) 
1087 (Ark.); Bowers v. Charleston & West- 
ern Carolina Railway Company, [14 CCH 
NEGLIGENCE Cases 924] 42 S. E. (2d) 705 
CS, €.)): 

The substance of the foregoing cases is 
to the effect that the evidence must be 
construed in a light most favorable to the 
plaintiff, i.e. if the injured party suffers 
consciously for an appreciable length of time 
the right of action accrues and therefore 
survives to the estate of a deceased. 

The Maryland case of Tri-State, etc. v. 
Carey, Administratrix, incidentally, was 
brought under the provisions of Art. 93, 
Sec. 109 of Maryland’s Code of Public 
General Laws, which statute permits the 
survival of the common law action for the 
benefit of the estate of the deceased. 

It appears from these various decisions, 
therefore, that moans and groans, taken 
alone, may constitute legally sufficient evi- 
dence of conscious pain and suffering in 
many jurisdictions and entitle a_ plaintiff 
to have such an issue submitted to a jury, 
provided, however, that the pain and suffer- 
ing so-indicated is not contemporaneous 
with death. 

The Carey case (Maryland), as the author 
interprets it, leaves undecided, insofar as 
Maryland is concerned, the question of 
whether or not physical movements of the 
injured are, in themselves, sufficient evi- 
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dence of conscious pain and suffering to 
permit the submission of this type of action 
to a jury. In that case appellee’s counsel 
argued that the “pumping up and down” 
of the Adam’s Apple coupled with the flow 
of blood from the mouth could not be 
presumed to be a reflex action not attended 
by consciousness, despite the fact that the 
injured man did not speak or “answer to 
his name when called”. For support they 
relied upon the case of Peoples v. Seaboard 
Air Line Railroad Company, 115 South 
Carolina 115; 24 A. L. R. 623, in which 
the Court in its opinion stated: 


“It was contended that the deceased was 
unconscious because he could not speak. 
That was denied; but, even if Mr. Peeples 
could not speak, it was for the jury to say 
whether that was proof of unconsciousness, 
or served to aggravate his sufferings. The 
exceptions that raised this question cannot 
be sustained.” 

The general rule appears to be that if 
there is more than a scintilla of evidence 
from which the jury might draw a reason- 
able inference that the decedent was con- 
scious of pain and suffering, the question must 
be submitted to the jury, but decisions on 
this point have apparently not ruled ex- 
pressly that physical movement alone will 
suffice for this purpose. However, the evi- 
dence must be. construed in the light most 
favorable to the plaintiff. 

Testimony of a medical expert to the 
effect that he thought the deceased probably 
had been conscious of pain has been accepted 
by courts generally as having sufficient 
probative value to warrant submission of 
a case to a jury. Actually the expression 
of an opinion by an expert is based upon 
what he thinks after applying his experience 
to his information concerning the facts, 
whch information may be obtained either 
by personal observation or from evidence 


offered ina case. The expression of opinion 
as to a possibility is insufficient, but as to a 
probability has almost uniformly been held 
by the courts-to be adequate. (22 C. J. 
641 et seq.; 11 R. C. L. 582). 


Another very important question in 
connection with this type of litigation about 
which there seems to be considerable con- 
flict between decisions of the various courts, 
is the length of conscious survival that is 
required to sustain a recovery of damages. 
The United States Supreme Court has seen 
fit to hold that the time element is an 
important and even a controlling factor. 
In the case of St. Louis, Iron Mountain & 
Southern Railway Company v. Craft, 237 
U. S. 648, 35 Sup. Court 704, the Court, in 
construing the Federal Employer’s Liability 
Act (U. S. Code, Title 45, sec. 51-59, incl.), 
held that one-half an hour of consciousness 
was sufficient, while the same Court in the 
case of Great Northern Railway Company 
v. Capital Trust Company, 242 U. S. 144, 
37 Supreme Court 41, held that ten minutes 
was inadequate. It is difficult to under- 
stand how that Court could draw such an 
artificial distinction in the absence of a 
statutory minimum period of survival. To 
hold that an arbitrary time period of con- 
sciousness or survival (in the absence of a 
statutory minimum) is controlling in cases 
of this kind would seem to leave courts 
in all jurisdictions in a quandary as to what 
the applicable law might be in any particular 
case. 

It occurs to the author that the better 
rule is that adopted by Massachusetts, 
to the effect that unless the pain and suf- 
fering is practically simultaneous with death 
there may be a recovery, and that a very 
brief period of life between injury and death 
will enable the cause of action to accrue 
and therefore to survive. 


[The End] 


Mr. Robins, a Salisbury, Maryland attorney, is 
a member of the American Bar Association, the 
Maryland Bar Association and a past Presi- 
dent of the Wicomico County Bar Association. 
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Bus Company's Liability—Prospective 
passenger injured—Icy street (Tenn.) 42 

Damages 

Activation of arthritic condition 
(Ohio) 47 

Amount of award—Remote contribu- 
tory negligence (Tenn.) 47 
Dependency of sister (Ga.) 
Due Care—Pedestrian 


(N. H.) 


Federal Tort 
claim (Tenn.) 


Garnishment Proceedings — During 
pendency of appeal—‘ Final” determi- 
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Failure to forward process (Mo.) 47 
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ing child injured (Colo.) 
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Freight car standing on 
(Mo.) 
Last clear chance (Neb.) 
State’s Liability—Dead-end road—Bar- 
ricade lacking (N. Y.) 
Statutes Construed 
Arkansas guest statute—Relationship 
to host—Third degree consanguin- 
ity (La.) 
Civil Damage Act—Adult daughter— 
Loss of father’s support (Mich.) 
Subrogation—Breach of receipt—Ca- 
pacity of defendant (Utah) 
Wrongful Death—Truck stopped on 
road—Repairman injured (S. D.) 


crossing 


MUULHUTESUTELEUUNEUUETT OUTTA DUALEUAN EMELINE ELUTE TONNE ENNTNE NUNES EN TRAE RNN UNA ENM ON NRNNNNT PETER TN UNM HONAA NA SANNSAAONMHOUNO UNA EEU CGAL NGA GUNMUONOONNLONOUUNALANAbNNOMAEDENADERNONNAMENONuENOuANUUoNAuenedonegdUdceneoqUeeenenegere 


STEPPING 
FROM BEHIND BRIDGE GIRDER 


(NEW HAMPSHIRE) 
e@ Pedestrian ifjured 
Due care 


Defendant's automobile entered the bridge at 
a speed of fifteen miles per hour, with lights 


on, and windshield wipers in operation. When 
the automobile was more than halfway 
across the bridge, a thump was felt in the 
car, which defendant thought was a flat tire. 
She applied her brakes immediately. Al- 
though she had seen a car ahead and the 
lights of one or more cars approaching, 
neither she nor her passengers knew of 
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plaintiff's presence on the bridge until the 
door was opened and plaintiff was seen 
lying beneath the running board. The trial 
court properly directed a verdict for de- 


fendant because there was no evidence upon’ 


which plaintiff could reasonably be found 
free from fault. The lights of defendant’s 
automobile were more readily visible to plain- 
tiff, and from a greater distance, than was 
plaintiff to defendant. Plaintiff had stepped 
into the bridge roadway from behind a gir- 
der, appreciating the difficulty of accurate 
perception in the storm, and realizing that 
there were “indistinguishable lights not more 
than one hundred feet away.” Due care 
would not have permitted her prompt con- 
clusion that there was no cause for concern. 
Plaintiff's exceptions were overruled—Davis 
v. Lord. New Hampshire Supreme Court. 
October 5, 1948. 30 CCH AuTOMOBILE CASES 
378. 


Varney & Fuller, for Piaintiff. 
Devine & Millimet, for Defendant. 


“FINAL? DETERMINATION 
OF INSURER'S OBLIGATION 


(PENNSYLVANIA) 


e Appeal from judgment 


Is a judgment upon which an appeal is 
taken, following trial, “finally determined” 
within the meaning of a condition in an 
insurance contract? Plaintiff originally 
brought suit for damages sustained in an 
automobile accident and recovered a judg- 
ment for $6500. Defendant’s motion for 
judgment n. o. v. or for a new trial was 
denied, and appeal was taken. The bond 
for cost of appeal was filed, but a superse- 
deas bond was not. Plaintiff issued an at- 
tachment sur judgment against defendant’s 
insurer. The garnishee conducted defend- 
ant’s case and offered to post a bond for 
the limit of its liability, but plaintiff refused 
this offer. The policy contained a provi- 
sion that no action would lie against the 
company unless, as a condition precedent, 
the amount of the insured’s obligation to pay 
“shall have been finally determined either 
by judgment against the insured after actual 
trial or by written agreement.” The court 
denied plaintiff's motion for summary judg- 
ment, holding that prior to affirmance on 
appeal, the obligation is not yet finally 


determined.—Arsht v. Hatton. United States 
District Court, Eastern District of Penn- 
sylvania. October 8, 1948. 30 CCH Aurto- 
MOBILE CASES 433. 

Melvin Alan Bank, Samuel Polsky, Philadei- 
phia, Pennsylvania, for Plaintiff. 


Todd Daniel, Henry Temin, Philadelphia, 
Pennsylvania, for Garnishee. 


LOSS OF FATHER’S SUPPORT 


(MICHIGAN) 


e Adult daughter’s action 
Intoxicated motorist 
Civil Damage Act 


Plaintiff, claiming that she had been in- 
jured in her property and means of support 
by the negligent killing of her father, which 
happened when he was struck by an auto- 
mobile driven by an intoxicated motorist 
driving on the wrong side of the road, 
brought suit against the surety of two tav- 
ern keepers who had sold the motorist liquor. 
Plaintiff was twenty-nine years old. Did 
the Civil Damage Act confer a right of 
action on an “adult” child? The court did 
not agree with defendant that the statute 
should be construed to read “every minor 
child.” Even conceding that she was not 
the “child” of her father, she did come with- 
in the designation of “other persons” under 
the wording of the statute. The evidence 
supported the verdict of $4250 for plain- 
tiff. The daughter, who had never mar- 
ried, was the mother of a nine-year old 
child. Her father, then about sixty years 
of age, provided them with a home, and 
the daughter kept house for him, as well 
as worked out. He earned an average of 
over $2000 each year and turned each pay 
check over to his daughter, retaining only 
$5 from each one for spending money, and 
telling her to pay the expenses and keep 
the rest for herself. Judgment for plaintiff 
was affrmed.—Hylo v. Michigan Surety 
Company. Michigan Supreme Court. Filed 
November 12, 1948. 30 CCH AUTOMOBILE 
Cases 512. 

George S. Baldwin, Toebe Building, Munising, 
Michigan, Roscoe W. Baldwin, 103 Savings Bank 


Building, Marquette, Michigan, for Plaintiff, 
Appellee. 


Shields, Ballard, Jennings & Bishop, 1400 


Olds Tower, Lansing, Michigan, for Defendant, 
Appellant. 
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CONTEMPT OF PERIL 


(SOUTH DAKOTA) 
e Truck stopped on highway 


Following a highway accident, the sheriff 
was called, and he was trailed to the scene 
of the accident by the deceased with his 
wrecker and tow truck. The sheriff stopped 
his car on the shoulder of the road just a 
few feet east of one of the wrecked cars. 
The sheriff's car was equipped with a seven- 
inch blinker light, which cast an intermittent 
red glare on the pavement. The deceased 
parked his truck at a twenty-five degree angle 
to the pavement with its right front corner 
extending onto the pavement two or three 
feet. It masked from approaching traffic 
the blinker light on the sheriff’s car. The 
deceased lay on the ground at the rear of 
the truck with his face to the east and a 
portion of his body under the truck, attempt- 
ing to attach chains to one disabled vehicle. 
The sheriff drove off, turned around in an 
intersecting lane, and returned with the idea 
of placing his lights west of the tow truck. 
In the meantime the deceased was struck 
by a passing truck. Affirming a judgment 
for defendant, the court ruled that a seem- 
ing contempt for a peril with which he was 
thoroughly familiar was a contributing cause 
of the death of the decedent. He took an 
unnecessary risk. There was no reason which 
justified him in failing to remove his truck 
to the shoulder, in comformance with the 
statutory standard of conduct prescribed 
by SDC 44.0324—Haase, Spec. Admx. v. 
Willers Truck Service, Inc., et al. South 
Dakota Supreme Court. October 25, 1948. 
30 CCH AvutTomosiLe CAsEs 438. 

A. J. Beck, Elk Point, South Dakota, for 
Plaintiff, Appellant. 


Buiiley, Voorhees, Woods & Fuller, Sioux Falls, 
South Dakota, Donley & Crill, Elk Point, South 
Dakota, for Defendants, Respondents. 


COLLATERAL ESTOPPEL 
BY JUDGMENT 


(MASSACHUSETTS) 
@ Insurer’s liability 


Plaintiff and his wife were injured in a 
collision with a car driven by Miriam Coul- 
son, a household employee of Mrs. Hosmer, 
who owned the vehicle and who held a lia- 


bility insurance policy issued by defendant. 
Under the policy the insurer had agreed 
to indemnify against liability the insured 
and any person responsible for the opera- 
tion of the insured’s motor vehicle with her 
express or implied consent. Plaintiff brought 
tort actions against both Mrs. Coulson and 
her: employer, and recovered a judgment 
against Mrs. Coulson. His action against 
Mrs. Hosmer failed, however, the court hold- 
ing that Mrs. Coulson was not acting within 
the scope of her employment at the time 
of the accident. Similarly, plaintiff's wife 
recovered judgment against Mrs. Coulson, 
but her action against Mrs. Hosmer failed. 
When subsequently, she filed a bill in equity 
against defendant to reach and apply the 
proceeds to the satisfaction of the judg- 
ment, the bill was dismissed, the court hold- 
ing that Mrs. Coulson was not driving with 
the express or implied consent of the insured 
at the time of the accident. Plaintiff had 
also filed a similar bill of equity against the 
insurer, which was removed at its request 
to the federal court, where it pleaded res 
judicata. The court found that Mrs. Coulson 
was driving with the permission of the in- 
sured and entered its decree that the judg- 
ment be satisfied. Affirming the decree of 
the lower court, the court ruled that a judg- 
ment, except in proceedings in rem, is without 
force save as between the parties to it and 
their privies, even though such judgments 
involve precisely the same issues.—Standard 
Accident Insurance Company v. Doiron. 
United States Court of Appeals for the 
First Circuit. October 29, 1948. 30 CCH 
AUTOMOBILE CASES 466. 

Berge C. Tashjian, Frank P. Ryan, Worcester, 
Massachusetts, for Appellant. 


Philip J. Murphy, John M. Hart, Worcester, 
Massachusetts, for Appellee. 


INSURER RECOVERS PREMIUMS 
(TEXAS) | r ae a 
e “Motor truck endorsement” 
“Hired automobile endorsement” 





The automobile insurance policy covering 
automobiles owned by plaintiff and indemnify- 
ing him against limited liability losses for per- 
sonal injury and property damage contained 
a “Motor Truck Endorsement” and a “Hired 
Automobile Endorsement.” The “Motor 
Truck Endorsement” was attached to the 
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policy for the purpose of making the policy 
provisions conform with statutory require- 
ments and of extending the coverage to plain- 
tiff’s liability for damages caused by the 
operation of vehicles under a permit issued 
by the Texas Railroad Commission, whether 
or not such damages were caused by vehicles 
owned by plaintiff. The “Hired Automobile 
Endorsement” was issued at plaintiff’s re- 
quest and provided that the insurance should 
also apply to the use of all commercial 
motor vehicles hired by appellant. About 
the time plaintiff acquired his common car- 
rier permit from the Railroad Commission, 
he procured a government contract for 
transporting aviation gasoline by motor 
trucks from refineries to army air fields. 
Since plaintiff did not own enough trucks to 
enable him to perform the terms of his 
contract, he contracted with others to do 
some of the hauling, using lease forms pre- 
scribed by the Railroad Commission. Each 
contract provided that the owner of the 
truck, as lessor, would furnish the driver, 
but that plaintiff would furnish public lia- 
bility and property damage insurance for 
the protection of the public. The lower 
court found and the reviewing court agreed 
that defendant was entitled to recover the 
balance of the unpaid premiums. The holder 
of such a permit is responsible for the con- 
duct of those whom he allows to act under 
his permit even though they be independent 
contractors.—Davis, d. b. a. Davis Bumper 
to Bumper v. Employers Casualty Company. 
Texas Court of Civil Appeals, Amarillo. 
October 4, 1948. 30 CCH AutomosiLe CASES 
531. 

Hugh L. Umphres, Jr., Grady L. Fox, Am- 
arillo, Texas, for Appellant. 


Underwood, Wilson, Sutton, Heare & Boyce, 
Amarillo, Texas, for Appellee. 


FRAUD IN SETTLING 
DEATH CLAIM 


(KENTUCKY) 
© Sufficiency of evidence 


Plaintiff's seventy-five-year-old wife was 
mortally injured by impact of defend- 
ant company’s truck while she was crossing 
a main thoroughfare in the business district. 
Two days after her funeral an adjuster for 
the company’s insurance carrier, together 
with the company’s district manager, called 


on plaintiff. There they procured his sig- 
nature to an order directing the appoint- 
ment of his wife’s funeral director as her 
administrator, who settled the entire death 
claim for the burial bill, the doctor bill and 
the administration cost, which amounted to 
$442.75. Defendant appealed from a judg- 
ment for plaintiff in the amount of $3,000, 
contending that the trial court should have 
directed a verdict for the company since 
fraud was not proven against the subject 
settlement. There was evidence that plain- 
tiff was very frail in mind and body; that 
he was too weak or too demoralized to at- 
tend his wife’s funeral; that he did not 
remember the happenings of the occasion 
when he signed the order directing appoint- 
ment of the administrator; that he had no 
education beyond ability to sign his own 
name; that he was unable to calculate his 
wife’s age correctly; and that the order for 
appointment of the administrator was made 
with the understanding that the adminis- 
trator would return to plaintiff in about 
three weeks to conclude final settlement of 
the claim. The court was of the opinion 
that plaintiff produced ample evidence of 
fraud to justify submission of his case to 
the jury. Judgment for plaintiff was af- 
firmed.—Consolidated Products Company v. 
Jackson. Kentucky Court of Appeals. De- 
cember 7, 1948. 30 CCH AutomosiLe CASES 
807. 

Doolan, Helm, Stites & Wood, Louisville, Ken- 
tucky, T. C. Carroll, Shepherdsville, Kentucky, 
for Appellant. 


Robert Hubbard, Louisville, Kentucky, Dan 
Arnold, Bardstown, Kentucky, for Appellee. 


SLOPING ROAD AT CROSSING 


(MISSOURI) 





© Standing freight car struck 
Special circumstances rule 


From a point about 1,200 feet west of 
defendant’s railroad crossing, the county 
road slopes downward to a point about 
twelve feet west of the crossing, then slightly 
upward to the crossing, downward for a 
short distance east of the crossing, and then 
upward to the east. The driver of the car in 
which plaintiff was riding estimated that his 
lights cast a beam about 150 feet to the front. 
He stated that he stopped his car about thirty 
feet from the crossing, from which point he 
could see the rails and the road east of the 
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crossing, but could see no obstruction on the 
crossing and neither saw nor heard warning 
signals. He then shifted gears and drove 
on, striking the side of a freight boxcar 
attached to one of defendant’s trains. In 
Missouri it is established law that a railroad 
is not guilty of negligence in blocking a 
public road crossing without providing 
warnings or signals, unless there are special 
circumstances which make the crossing 
peculiarly hazardous. Plaintiff attempted to 
bring her case within this exception by 
claiming that special circumstances at the 
crossing made it the duty of defendant to 
provide some sort of warning to persons 
traveling on the public road. The special 
circumstances claimed were that the down- 
ward slope of the public road toward the 
crossing would naturally cause the lights 
of an automobile to be deflected downward 
beneath a freight car upon the crossing and 
that the dark color of the road surface and 
freight boxcar made it difficult to discover 
the obstruction. There was no evidence of 
any marked descent of the road within 1,200 
feet west of the crossing, nor did the evi- 
dence show that the gradual descent of the 
road made the crossing unusually hazard- 
ous. Judgment for plaintiff was reversed.— 
State of Missouri ex rel. Thompson, Trustee, 
Missouri Pacific Railroad Company v. Cave 
et al. Missouri Supreme Court. December 
13, 1948. 30 CCH AvuroMosILe CAseEs 839. 


PROSPECTIVE PASSENGER 
SLIPS ON ICE 


(TENNESSEE) 
@ Carrier’s liability 


Plaintiff was injured when she fell on 
snow and ice near a standing bus engaged 
in taking on passengers. Liability was re- 
sisted on the ground that when plaintiff 
fell, she was not a passenger but a pedes- 
trian on a public street; and it was the 
exclusive duty of the city to keep public 
streets clear of dangerous accumulations of 
snow and ice. The great weight of author- 
ity is to the effect that when an intended 
passenger is on what might be termed sta- 
tion grounds or railroad yards his status is 
that of a passenger. Does this rule apply to 
one intending to enter a motor bus on a 
public street? The court thought it would 


be manifestly unjust and unreasonable to 
apply the same rule to both. In the case of 
an intended passenger entering a station, 
the carrier has complete control of its road- 
beds, stations, platforms, and yards. It has 
the selection, control, management and op- 
eration of the whole instrumentalities of 
carriage and at least a limited control over 
and direction of the passenger. But the 
exact opposite is true of motor busses, which 
operate upon city streets over which they 
exercise no control. The trial court erred 
in overruling defendant’s motion for a di- 
rected verdict. Judgment for plaintiff was 
reversed.—City Transportation Company v. 
Noel. Tennessee Supreme Court. Decem- 
ber 11, 1948. 30 CCH AvtoMosiLe Cases 
826. 

E. Lynn Mintor, Kingsport, Tennessee, for 
Petitioner. 


Dodson & Dodson, Kingsport, Tennessee, for 
Respondent. 


INSURED CLAIMS EXPENSES 


(TENNESSEE) 
e Insurer’s declaratory judgment action 


The insured -sought to recover for ex- 
penses incurred in the defense of a prior 
declaratory judgment action brought by the 
insurer to determine its obligations under 
the automobile policy. It was the insured’s 
argument that the declaratory judgment 
action constituted a violation of a fiduciary 
relationship. The policy obligated the in- 
surer to defend any suit against the insured, 
even if groundless, false or fraudulent. The 
court declared that this provision may be 
limited to tort claims, as defendant argued, 
or may include some other types of action 
arising in connection with the alleged tort, 
as complainant asserted. But plainly the 
provision was not contemplated to cover 
actions brought by the insurer against the 
insured, but only those in which third per- 
sons were plaintiffs. The lower court cor- 
rectly sustained defendant’s demurrer.— 
Carter v. Virginia Surety Company. Ten- 
nessee Supreme Court. December 11, 1948. 
30 CCH AvutoMosiLe Cases 831. 

W. J. Carter, George N. Barnes, Johnson 
City, Tennessee, for Appellant. 


Kilgo & Armstrong, Greenville, Tennessee, 
for Appellee. 


UHOUUUUUOUUUUOOUUUUOUONONOOVONEOOOYOvnON44aaveddeenennnggenatavavengagenneneneneeegnceeeeeneeeeueuueengooduouoene oUt tue UUUUUUUUAUOUOOUOOTAAONUOOOnNOn444O44444444¢44venneanedanennnngnneggngngzongecengvnngnangnaeeeenenegnenennengcucccovgnanncauucduccuouiqoddscdssvesee rics 


PAGE 42 


ILJ—JANUARY, 1949 





neil 


TRI 


truc 
him 
ofa 
one- 
by | 
had 
and 
epile 
not 
kno\ 
He 
men 
was 
licen 
trucl 
seizt 
ning 
of tl 
to e 
conc 
be p 
revit 
lack 
Stat: 
ject 
How 
tain 
was 
driv 
vesti 
and 
of ut 
the « 
of h 
scen 
wid 
by s' 
ing | 
affirt 
com 
com; 
son, 
and 
Cour 
AuT 
Ste 


sin, 
for / 


Ra 
Clair 


ST 


AU 


VOAUNAUULNHANUOUNN 


ble to 
“ase of 
tation, 
; road- 
It has 
nd op- 
jes of 
l over 
ut the 
which 
1 they 
erred 
-a di- 
ff was 
any v. 
Yecem- 
CASES 


ee, for 


ee, for 


action 


or ex- 
prior 
by the 
under 
ured’s 
gment 
uciary 
he in- 
isured, 
t. The 
ay be 
rgued, 
action 
1 tort, 
ly the 
cover 
st the 
d per- 
‘t cor- 
rrer.— 
Ten- 


1948. 
ohnson 


nessee, 


TTT 


1949 


MoU UUUUNANAUDUUAEERGURGANGUONAUOUOUOUOUOETARAGAGAAUO UU EERGAATATAUUUUUUETPEAUAUAAAAAU SS OTTEEEREUAA AAA keene 


TRUCK RUNS DOWN 
CONSTRUCTION WORKER 


(WISCONSIN) 
e Epileptic seizure 


Plaintiff’s decedent was killed when a 
truck ran over the street curb and struck 
him as he was working on the construction 
of a building. His wife died about two and 
one-half hours later from the shock caused 
by her husband’s death. The truck driver 
had an epileptic seizure, became unconscious 
and lost control of the truck. He had had 
epileptic seizures a number of times, but did 
not know what they were. It was generally 
known in the village that he had such spells. 
He had a driver’s license, but did not re- 
member if he had been asked whether he 
was subject to epilepsy when he received his 
license. Was he negligent in operating a 
truck when he was subject to epileptic 
seizures? The trial court regarded the run- 
ning down of the deceased as having enough 
of the elements of an unavoidable accident 
to excuse the truck driver from liability, 
concluding that the epileptic seizure might 
be properly classified as an act of God. The 
reviewing court ruled that such a conclusion 
lacked support because under Section 85.13, 
Stats., it is unlawful for anyone who is sub- 
ject to epilepsy to operate an automobile. 
However, the evidence was sufficient to sus- 
tain the finding that the driver’s employer 
was not guilty of negligence in hiring the 
driver, since he had made a reasonable in- 
vestigation of his employee’s ability to drive 
and was unaware of the epilepsy or spells 
of unconsciousness. The cause of action for 
the death of the workman survived the death 
of his wife, being vested in the lineal de- 
scendants. However, this was not the 
widow’s cause of action, but a new one given 
by statute. Therefore, the judgment dismiss- 
ing the complaint of the administratrix was 
afirmed, but the judgment dismissing the 
complaints of the lineal descendants and the 
compensation insurer was reversed.—Elea- 
son, Admx., et al. v. The Western Casualty 
and Surety Company. Wisconsin Supreme 
Court. Filed December 15, 1948. 30 CCH 
AUTOMOBILE Cases 856. 

Stafford & Stafford, Chippewa Falls, Wiscon- 


sin, Slocumb & Bundy, Menomonie, Wisconsin, 
for Appellants. 


Ramsdell & King, Frank L. Morrow, Eau 
Claire, Wisconsin, for Respondent. 


CAR ROLLING 
FROM FILLING STATION 


(TEXAS) 
@ Filling-station owner’s liability 
Car owner’s liability 


When defendant automobile owner drove 
into a filling station, the attendant was busy 
and could not give her immediate service. 
With his permission she left her car in his 
custody. During this time the car rolled 
away, causing injuries to plaintiffs. The 
jury found the automobile owner negligent 
in failing to set the emergency brake and 
the filling-station owner negligent in failing 
to see that the brake was set. The filling 
station was operated by W. T. Schneider 
under a written commission agency. Schneider 
was authorized by Humble to employ help 
but only with its written permission, which 
was not obtained. The contract also pro- 
vided that Schneider was to be responsible 
for the acts and conduct of anyone em- 
ployed by him. It was not shown that plain- 
tiffs had notice of these provisions. The 
filling-station owner knew or should have 
known that Schneider had employed help in 
the conduct of the owner’s business, and it 
acquiesced in and ratified such employment. 
The owner could not contract away, insofar 
as third persons were concerned, its liabil- 
ity for negligence of its agents. The filling- 
station owner and the automobile owner 
were joint tort-feasors, and the automobile 
owner was not entitled to indemnity from 
the filling-station owner.—Humble Oil and 
Refining Company v. Martin et al. Texas 
Court of Civil Appeals, Third Supreme Ju- 
dicial District, Austin. December 8, 1948. 
30 CCH AutomosiLe Cases 809. 


Hart, Brown & Sparks, Looney & Clark, Aus- 
tin, Texas, for Appellant. 

John D. Cofer, J. L. MeGarrity, Austin, Texas, 
for Appellees. 


“GUEST OCCUPANT” 
INCLUDES BUSINESS INVITEE 


(MASSACHUSETTS) 
@ Insurer’s liability 


Plaintiff, who obtained a judgment against 
defendant Donnell in a tort action, sought 
to reach and apply the proceeds of a motor 
vehicle liability policy to the satisfaction of 
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the judgment. Defendant Donnell, who had 
been hired by plaintiff's landlord to paint 
the apartment occupied by her in colors 
satisfactory to her, requested plaintiff to go 
with him in his automobile to a paint store 
to examine a color chart. On the return 
trip plaintiff was injured in an accident. 
Since defendant’s policy provided only the 
statutory compulsory coverage, plaintiff 
could not prevail if she was a “guest occu- 
pant.” Plaintiff alleged that she was a busi- 
ness invitee. Section 34A of G. L. (Ter. 
Ed.), Chapter 30, as amended, defines ‘“‘guest 
occupant” as “any person, other than an 
employee of the owner or registrant of a 
motor vehicle or of a person responsible for 
its operation with the owner’s or registrant’s 
express or implied consent, being in or upon, 
entering or leaving the same, except a pas- 
senger for hire in the case of a motor vehicle 
registered as a taxicab or otherwise for 
carrying passengers for hire.” Ruling that 
plaintiff was a “guest occupant,” the trial 
judge ordered the bill dismissed. One 
who is not a guest in the common-law sense 
may, nevertheless, be a “guest occupant” 
under the statute. Under Section 34A, as 
amended, any person, with certain excep- 
tions, “being in or upon, entering or leav- 
ing” a motor vehicle is a “guest occupant.” 
Clearly plaintiff did not come within any 
of the exceptions. Therefore, the trial judge 
correctly ruled that she was a guest occu- 
pant. The decree dismissing the bill was 
affirmed.—Lupinski v. Donnell et al. Massa- 
chusetts Supreme Judicial Court. Plymouth. 
December 7, 1948. 30 CCH AuvutTOMOBILE 
Cases 821. 
W. G. Cogan, for Plaintiff. 


E. J. Campbell, for Defendant American Em- 
ployers Insurance Company. 


DIRECT ACTION 
AGAINST INSURER 


(LOUISIANA) 
e Son driving 
Arkansas Guest Statute 


Plaintiff and her son, the insured, were 
making a trip to visit her daughter in 
Arkansas. Operating the vehicle at an ex- 
cessive rate of speed, her son rounded a 
curve and collided with another vehicle, re- 
sulting in injuries to plaintiff. The insur- 
ance company filed an exception of no cause 


or right of action in that under the law of 
Arkansas, where the accident occurred, when 
occupying the relationship to the insured as 
disclosed in the pleadings, plaintiff had no 
right to recover. The Arkansas Guest Stat- 
ute provides that a guest has no right of 
action against a host who is related to him 
within the third degree of consanguinity, 
In order to recover against the insurer, 
plaintiff must have a right of action against 
the insured, which in this instance, in view 
of the relationship of the parties, was denied 
to the mother as against her son. The ex- 
ception of no cause of action was sustained. 
—Hale v.. American Fire and Casualty Com- 
pany. United States District Court, Western 
District of Louisiana, Monroe Division. De- 
cember 17, 1948. 30 CCH AuToMosILe Cases 
818. 

J. B. Dawkins, 
Plaintiff. 


Albin P. Lassiter, 
Defendant. 


Monroe, Louisiana, for 


Monroe, Louisiana, for 


GIRL SLIPS IN JUMP 
FROM SWERVING CAR 


(OKLAHOMA) 


© “Operation and use” construed 
Assault and battery exclusion 


While riding in a sparsely populated area, 
the insured attempted to put his arm around 
his young lady guest and made improper 
proposals to her. With a quick protest, she 
requested that the automobile be stopped 
and that she be allowed to leave. However, 
he increased the speed of the car, continued 
his conduct and said that he would let her 
out when he was ready. Fearful that she 
would be attacked, she informed him that 
she intended to jump from the car and 
started to open the door. He grabbed her 
and drew her back. Again she tried to 
leave the car. As she opened the door and 
was attempting to jump, he speeded up the 
car, swerved to the left, her foot slipped, 
and she fell to the pavement, striking her 
head. Did this constitute an “accident” aris- 
ing out of the “use and operation” of the 
car within the meaning of the policy, or was 
it an “assault and battery” committed by the 
insured? The court determined that the 
injuries were caused by accident, that they 
arose out of the use of the vehicle and that 
the company was required to defend the 
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action brought by the injured girl in the 
state court and to pay on behalf of the in- 
sured all sums which he became obligated 
to pay. In a sudden momentary excitement 
caused by the conduct of the insured, the 
girl intended to jump from the car as a 
means of saving herself from possible ravish- 
ment, but she intended to land on her feet. 
Increasing the speed of the car and swerv- 
ing it to the left constituted negligence on 
the part of the insured in the operation and 
use of the car. Under the policy assault and 
battery committed by the insured were ex- 
pressly excluded as an accident. Although 
the acts and conduct of the insured may 
have constituted an assault, they did not 
constitute assault and battery.—Columbia 
Casualty Company v. Abel et al. United 
States Court of Appeals for the Tenth Cir- 
cuit. December 1, 1948. 30 CCH Aurtomo- 
BILE CASES 692. 

Clayton B. Pierce, for Appellant. 

Robert Looney, Looney, Watts, Ross, Looney 


’ & Smith, for Appellees. 


OCCASIONAL USE OF TRUCK— 
OTHER BUSINESS PURPOSES 


(NEW YORK) 


@ Insurer’s liability 
Policy provision v. indorsement 


Plaintiff recovered a judgment against 
De Lillo for the loss of his leg in an acci- 
dent involving a truck insured by defendant. 
He then brought an action against the in- 
surance company to collect the amount of 
the judgment. The insurance company 
sought to avoid liability on the ground that 
an indorsement attached to the policy re- 
stricted coverage to “hauling exclusively for 
Hudson Fuel Company.” Plaintiff argued 
that the single use of the truck for hauling 
lumber for another concern on the day of 
the accident was covered under a policy pro- 
vision, “including occasional use for per- 
sonal, pleasure, family and other business 
purposes.” Reversing a judgment for the 
insurer, the court declared that unless the 
typewritten provisions of the indorsement 
must be considered to be repugnant and in 
irreconcilable conflict with the printed pro- 
visions in Item 5 (occasional use), it could 
not say that the former superseded the lat- 
ter as a matter of law. The court was of 
the opinion that the expectation and pur- 


pose of the ordinary businessman in enter- 
ing into the contract was that he was to be 
permitted an occasional use for personal, 
pleasure, family and other business purposes. 
If defendant intended to limit its liability as 
drastically as it claimed it did, it should 
have done a more workmanlike job by delet- 
ing some of the provisions of Item 5 or 
expressly cancelling them in the indorse- 
ment.—Birnbaum v. Jamestown Mutual In- 
surance Company. New York Court of 
Appeals. December 2, 1948. 30 CCH Avurto- 
MOBILE CASES 765. 

Gilbert Goldstein, George A. Grabow, Charles 
E. Bernstein, for Appellant. 

Thomas A. Clarke, for Respondent. 


FRONT WHEEL 
CAUGHT IN -CATCH BASIN 


(NEBRASKA) 


@ Railroad-crossing collision 
Last clear chance doctrine 


In approaching defendant’s railroad tracks 
one first crosses a spur track. As plaintiff 
crossed the spur track, he observed the train 
approaching from the east and attempted to 
stop his car; due to road conditions he 
stopped two feet short of the near rail of 
the track on which the train was approach- 
ing. His front wheel dropped into a catch 
basin from which he could not extricate it 
because of the icy and slippery condition 
of the street. According to plaintiff the 
train was fifty feet from him when his car’s 
front wheel dropped into the drain, and it 
was traveling six or seven miles per hour. 
Defendant’s engineer saw the car from the 
time it came into view and should have seen 
plaintiff's predicament in ample time to stop. 
The train was stopped in twenty-cight feet, 
a much shorter distance than ex..ted when 
plaintiff’s car first lodged itself in the water 
drain. The court concluded that the trial 
court did not err in submitting the case to 
the jury under the last clear chance doctrine. 
Judgment for plaintiff was affirmed.—White- 
house v. Thompson, Trustee, Missouri Pacific 
Railroad. Nebraska Supreme Court. Filed 
November 12, 1948. 30 CCH AvutomosiLe 
CasEs 646. 

Kennedy, Holland, DeLacy & Svoboda, for 
Appellant. 

Pilcher & Haney, for Appellee. 
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BARRICADE MISSING 
FROM DEAD-END ROAD 


(NEW YORK) 
© State’s liability 





Four persons were riding in a car along 
the main street of the hamlet when the car 
ran off the dead-end portion of the street 
into the river. The car was traveling at a 
speed of twenty miles per hour when it 
went over the embankment. The state had 
failed to erect any kind of a warning device, 
and it would take only about one second for 
a car driven at the comparatively slow speed 
proven to go from the dead-end of the pave- 
ment into the river. Judgments in favor of 
the survivor and for the deaths of two occu- 
pants were affirmed. The trial court cor- 
rectly dismissed the claim of the driver’s 
administrator upon findings that while the 
state was negligent, he was guilty of con- 
tributory negligence barring recovery.— 
Hunter v. The State of New York. New 
York Supreme Court, Appellate Division, 
Third Department. May 5, 1948. 30 CCH 
AUTOMOBILE CASEs 646. 

Nathaniel L. Goldstein, Attorney General, Al- 
bany, New York, Wendell P. Brown, Solicitor 
General, John R. Davison, Ronald E. Coleman, 
Assistants Attorneys General, for the State of 
New York. 

Fred J. Flanagan, Norfolk, New York, for 
Martin, Admr. 


J. Edmund Kelly, Buffalo, New York, for 
Hunter. 


ZONE OF PERIL IN INTERSECTION 


(MISSOURI) 
e Applicability of humanitarian doctrine 


When plaintiff was driving a truck on 
54th Street across its intersection with 
Brookside, his truck was struck in the cen- 
ter of the right side by defendant’s car. 
Plaintiff was not oblivious of the approach 
of defendant’s automobile. He was con- 
scious of its approach when his truck was 
at a full stop 103 feet before he reached the 
point of impact. When he started up to 
move toward the path of defendant’s ap- 
proaching car, he knew the latter was rap- 
idly moving toward the place where he 
intended to cross Brookside. When he 
started into the intersection and was forty- 


five feet from the point of collision, plain- 
tiff again saw defendant’s car only two 
hundred feet south approaching at unreduced 
speed. Nevertheless, plaintiff continued on 
without stopping or applying his brakes. 
When in the center of Brookside, plaintiff 
again saw and knew defendant’s car was 
approaching at unreduced speed, but he 
continued to watch the approaching car until 
the collision occurred and “tried to get 
across before she got up to the point of 
impact.” Since plaintiff had the ability to 
stop his truck within ten feet at any time 
after he entered the intersection, the zone 
of imminent peril did not come into exist- 
ence until plaintiff was so close to the path 
of defendant’s car that defendant could not 
stop short of that path. Hence, the humani- 
tarian doctrine was inapplicable. Plaintiff's 
conduct in attempting to “beat” the other 
vehicle across the intersection precluded 
any recovery by him upon a primary negli- 
gence theory. Judgment for plaintiff was 
reversed.—Yeaman v. Storms. Missouri 
Supreme Court. December 13, 1948. 30 
CCH AvurtomosiLe Cases 845. 


SPEED IN FOG 


(OHIO) 


© Host’s liability 
Railroad crossing collision 


Plaintiff's decedent was killed when de- 
fendant host failed to see the railroad-cross- 
ing signs and the train on the crossing in 
time to stop his car. Defendant was driving 
at a speed of twenty-eight miles per hour 
in a heavy fog which permitted a visibility 
of twenty feet. Was his misconduct wilful 
and wanton? He was driving at a greater 
speed than would permit him to bring the 
car to a stop within the assured clear dis- 
tance ahead, but this in itself would consti- 
tute ordinary negligence only and would not 
amount to wilful and wanton misconduct. 
The trial court properly sustained defend- 
ant’s motion for a directed verdict —Thomas, 
Admr, v. Williams. Ohio Court of Appeals, 
Darke County. November 30, 1948. 30 
CCH AvurtToMosiLe Cases 719, 

T. A. Billingsley, Floyd D. Smith, Greenville, 
Ohio, for Plaintiff, Appellant. 


Richard E. Hole, Greenville, Ohio, Benoy & 
Sebastian, 50 W. Broad Street, Columbus, Ohio, 
for Defendant, Appellee. 


QWVUOUUUAANOUOUUUREOAUUARTUUAS Tenet eee UAeguUAeeUEetsaaUeuuneeneUeevaunavnevenaaesenesnueveueveucsocsaunveueneussgesnuvenuvnvaaesnvvgntcycsnc itt 


PAGE 46 


ILJ—JANUARY, 1949 





LLL 


FAIL 


truck 
in a ¢ 
an a 
Cam t 
to wh 
and « 
the 1 
that 
mons 
insur 
suran 
defau 
insur’ 
pany 
Camy 
Cam 
ment 
to rec 
that 
sumn 
insur 
cover 
vious 
the p 
office 
plian: 
judg 
that 
plead 
not g 
had 
d. b. 
wm Gh 
cago. 
the E 
CCH 
Har 
pellar 
Har 
for A 


REM 
Col 


(TEN 
( 


Pl 
Stopr 


aunty 


AU 


UTAH 


plain- 
y two 
educed 
ied on 
rakes. 
laintiff 
Tr was 
ut he 
r until 
io «get 
int of 
lity to 
y time 
» zone 
exist- 
e path 
Id not 
umani- 
intiff’s 
other 
cluded 
negli- 
ff was 
issouri 


8. 30 


en de- 
-Cross- 
ing in 
lriving 
- hour 
sibility 
wilful 
rreater 
ng the 
ur dis- 
consti- 
ild not 
nduct. 
efend- 
homas, 
ppeals, 
8. 30 


enville, 


enoy & 
, Ohio, 


vuununany UU tuna 


1949 


WMH 000 N00 ENENEAAUAUEENAOREG AEA NAANU EAGAN TAA N NNT AeA NT aNN TaN NANA eNN Nea neea eA NeNN Nenana enna 


FAILURE TO FORWARD PROCESS 


(MISSOURI) 
e Insurer’s liability 


Defendant had issued a liability policy to 
John Campbell, who was doing business as 
the Kansas City Distributing Company. A 
truck covered by the policy was involved 
in a collision, and the injured party brought 
an action against the truck driver and 
Campbell. The evidence was conflicting as 
to whether the driver delivered his summons 
and copy of the petition to an employee in 
the insurer’s office, but it was undisputed 
that the insured’s manager filed the sum- 
mons and copy of petition served upon the 
insured without forwarding them to the in- 
surance company. Some months later a 
default judgment was entered against the 
insured and the driver. The insurance com- 
pany had no notice of the suit “as to John 
Campbell” until after entry of the judgment. 
Campbell was forced to satisfy the judg- 
ment and then brought suit on the policy 
to recover the amount expended, contending 
that he was not required to forward his 
summons and copy of the petition to the 
insurer because his truck driver, who was 
covered under the omnibus clause, had pre- 
viously delivered his summons and copy of 
the petition to an employee in the insurer’s 
office and this constituted sufficient com- 
pliance as to both of them. Affirming a 
judgment for the insurer, the court declared 
that the mere receipt of the process and 
pleading served upon one defendant would 
not give the insurer notice that service also 
had been made upon another.—Campbell, 
d. b. a. Kansas City Distributing Company 
v. Continental Casualty Company of Chi- 
cago. United States Court of Appeals for 
the Eighth Circuit. November 16, 1948. 30 
CCH AvuToMoBILeE Cases 642. 

Harry A. Hall, Anthony P. Nugent, for Ap- 
pellant. 


Harry P. Thomson, Jr., Henry M. Shughart, 
for Appellee. 


REMOTE 
CONTRIBUTORY NEGLIGENCE 


(TENNESSEE) 
© Adequacy of verdict 


Plaintiff charged that while his car was 
Stopped and waiting for an oncoming truck 


to pass at an intersection, defendant drove 
into the rear end of plaintiff’s car, knocking 
it into the truck. It was alleged that de- 
fendant was driving in an intoxicated condi- 
tion at an excessive rate of speed. Defendant’s 
version was that when plaintiff was only a 
short distance ahead of defendant, he turned 
his car across the path of defendant’s vehi- 
cle, preparatory to making a left turn at the 
intersection without passing to the right of 
the center point. Plaintiff lost seventy-five 
per cent of the use of his right arm; his 
chest was crushed and his ribs broken; the 
flesh of his left forearm was split; his knee 
cap was cut open; his leg was lacerated; 
his left eye was injured; and his left foot 
and ankle were sprained. Medical expenses 
of $489.49 were proven, and it would cost 
an additional $600 for the rebreaking and 
resetting of the nonunited bone. His car 
damage was $650, and his loss of earnings 
was approximately $6,000 at the time of 
trial, to say nothing of future losses. The 
jury assessed plaintiff's damages at $2,500. 
Believing the award inadequate, plaintiff 
filed a motion for a new trial, which was 
overruled. The court affirmed, stating that 
the amount of the verdict was easily ac- 
counted for on the theory that the jury found 
plaintiff guilty of remote contributory negli- 
gence and reduced the damages allowed him 
accordingly.—Murley v. Plyler. Tennessee 
Court of Appeals. Filed November 24, 1948. 
30 CCH AutomosiLe Cases 657. 

W. C. Rodgers, 
Murley. 


John §S. Porter, Bailey Brown, Memphis, Ten- 
nessee, for Plyler. 


Memphis, Tennessee, for 


ACTIVATION OF DORMANT 
ARTHRITIC CONDITION 


(OHIO) 
@ Amount of verdict 


Plaintiff recovered a judgment of $42,000 
for injuries sustained when the automobile 
in which he was riding was struck by de- 
fendant’s tractor-trailer at an intersection. 
There was evidence that the injuries aggra- 
vated a dormant arthritic condition in plain- 
tiff’s back which resulted in permanent 
disability. There was medical testimony 
that plaintiff would be limited in the per- 
formance of any manual labor requiring the 
use of his back and thus be prevented from 
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returning to the job which he held prior 
to the accident. He had definite limitation 
of movement, and although he would suffer 
less pain he would never be free from it. 
Treatment for an undetermined period and 
eventually a second operation awaited him. 
In view of these circumstances, the court 
could not conclude that the verdict was 
excessive or against the manifest weight of 
the evidence.—Dietsch v. Burnside Motor 
Freight Lines, Inc. Ohio Court of Appeals, 
Madison County. November 15, 1948. 30 
CCH AvutTomosite Cases 679. 

Wright, Harlor, Purpus, Morris & Arnold, 17 


S. High Street, Columbus, Ohio, D. H. Jack- 
man, London, Ohio, for Defendant, Appellant. 


Richards & Richards, 50 W. Broad Street, 
Columbus, Ohio, for Plaintiff, Appellee. 


CHILD CRUSHED 
BETWEEN DOCK AND TRAILER 





(COLORADO) 
e@ Trailer backing 


Plaintiffs’ six-year-old daughter was fatally 
injured when crushed between the loading 
dock of defendant corporation and a backing 
trailer. The child had joined her brothers, 
ages nine and seven, at play in a neighboring 
ball park, and from there the three children 
crossed the street to the warehouse and ad- 
joining loading docks, where they often 
played. One of the boys climbed upon 
the dock, and the other boy climbed upon 
a trailer which was backed up to the dock 
and about three feet from it. The two of 
them were attempting to lift their sister 
upon the trailer when an employee of de- 
fendant came out of the warehouse, crossed 
the dock to a company tractor which stood 
in front of the trailer, then drove the tractor 
forward until in proper line and backed it 
against the trailer, hitting it, as is customary, 
with sufficient force to engage the coupling 
pin. This resulted in driving the rear end 
of the trailer against the dock where it 
crushed the girl’s body between them. The 
court was of the opinion that a jury might 
have found that the trespassing of children 
upon defendant’s premises was of such na- 
ture, and so frequent, as to charge defend- 
ants with the duty of taking due care for 
their protection, or that these children were 
so plainly visible at their play on and about 
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the dock and trailer that in the exercise of 
reasonable care they should have been seen 
by the driver of the tractor as he crossed 
the dock toward the trailer, and that the 
children were of such tender years that they 
could not be expected to appreciate their 
danger. These questions should have been 
submitted to the jury. Judgment for de- 
fendant was reversed and the cause re- 
manded.—Krause et ux. v. Watson Brothers 
Transportation Company, Inc., et al. Colo- 
rado Supreme Court. November 29, 1948, 
30 CCH AvutTOmoBILE CASeEs 749, 

Rogers, Bruno & Rogers, for Plaintiffs in 
Error. 
H. Berman, for Defendants in Error. 


THEFT OF CAR 
FROM PARKING LOT 


(LOUISIANA) 
© Subrogation action 


The parking lot at which Brierre left his 
automobile was operated only between the 
hours of 8:00 A. M. and 5:30 P. M. De- 
fendant had an agreement with all of his 
customers, including Brierre, that when the 
lot was closed the keys of uncalled-for auto- 
mobiles would be placed either under the 
mat in the front of the car or on the back 
of ‘the sun visor. Plaintiffs, insurers of 
3rierre, sought to recover from defendant 
for damage to Brierre’s car, caused as a 
result of theft of the car from the parking 
lot. If Brierre returned to the parking lot 
after 5:30 P. M. for his car, no liability for 
the theft could attach to defendant. Con- 
versely, if Brierre returned to the lot prior 
to 5:30 P. M. and there were no attendants 
present and the car was missing, defendant 
was liable. Brierre was most uncertain as 
to the time at which he arrived at the park- 
ing lot, while two attendants testified posi- 
tively that he did not return before they left 
after 5:30 P. M. Since plaintiff failed to 
sustain the burden of proving its case, judg- 
ment for plaintiff was reversed and the cause 
dismissed.—Continental Insurance Company 
v. Himbert. Louisiana Court of Appeal, 
Parish of Qrleans. November 29, 1948. 30 
CCH Avutomosite Cases 758. 

Lemle, Moreno & Lemle, Bat F. Bass, for 
Plaintiff, Appellee. 


Theodore H. McGiehan, Michael H. Bagot, for 
Defendant, Appellant. 
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LOSS OF AUTO'S CONTENTS 


(DISTRICT OF COLUMBIA) 
e Parking lot’s liability 


Plaintiff wife claimed to the use of her 
insurance carrier the sum of $60, covering 
damage to her automobile while in the hands 
of a thief. Her husband sought to recover 
for the loss of a medical bag and its con- 
tents which he had left in the car. Suit 
was brought against the parking lot from 
which the car had been stolen. The claim 
check contained these words in the largest 
type on the ticket, “Company Not Respon- 
sible for Articles Left in Car.” The trial 
court allowed the $60 item only. On appeal, 
plaintiffs contended that they were entitled 
to be compensated for the loss of their 
personal property left in the car, since the 
trial court should have held that defendant 
was a bailee of such articles and that, even 
if not a bailee, defendant’s negligence in 
failing to prevent the theft of the automo- 
bile was the proximate cause of the loss of 
the articles. There was no proof that the 
medical bag was in any way entrusted to 
the care and custody of defendant, nor was 
the attendant told that the bag was in the 
car. The lower court was justified in hold- 
ing that there was no agreement between 
the parties for the safekeeping of these 
articles. There was evidence to support 
the trial court’s conclusion that plaintiffs 
knew of the limitation on the claim check. 
Judgment of the lower court was affirmed. 
—Lucas et al. v. Auto City Parking Com- 
pany, Inc. Municipal Court of Appeals, Dis- 
trict of Columbia. November 30, 1948. 30 
CCH AvuToMOBILE Cases 710. 

Thomas S. Jackson, Louis M. Denit, A. Leckie 
Cox, for Appellants. 


Allan C. Swingle, Edwin A. Swingle, Ernest 
A. Swingle, for Appellee. 


DEPENDENCY OF SISTER 


(GEORGIA) 
® Railroad crossing collision 


¥ The deceased was killed by one of de- 
fendant’s trains at a regular crossing in a 
thickly settled section. There was no watch- 
man or automatic signalling device at the 
crossing. Plaintiff, administratrix of the 
estate of her deceased brother, sued defend- 


tui 


AUTOMOBILE 


ant for damages for herself as an individual, 
alleging that she was dependent and that 
he contributed to her support; that he had 
no family outside of herself surviving him; 
and that although she had been a trained 
nurse since 1917, she had not engaged in 
this work since her mother’s death in 1931. 
The trial judge granted defendant’s motion 
for nonsuit for plaintiff's failure to show 
contributions and dependence as required 
by law. The reviewing court reversed, hold- 
ing that the contribution and dependency 
were questions of fact for a jury. From 
plaintiff’s testimony a jury would have been 
authorized to find that the deceased, was 
contributing to the support of his sister, 
that she was entirely dependent upon him 
for support and that she had been his house- 
keeper for fifteen years. The fact that she 
could have earned a livelihood as a nurse 
would not prevent her recovery, since the 
dependency contemplated by Code Section 
105-1309 is a dependency in fact, actually 
existing at the time of the death of the per- 
son making the contribution —Montgomery, 
Admx. v. Southern Railway Company. 
Georgia Court of Appeals. December 3, 
1948. 30 CCH AurtomosiLe Cases 774, 

Lanham, Parker & Clary, Maddox & Maddox, 
Rome, Georgia, for Plaintiff. 


J. G. B. Erwin, Calhoun, Georgia, R. Carter 
Pittman, Dalton, Georgia, for Defendant. 


MINOR’S CLAIM 
UNDER TORT CLAIMS ACT 


(TENNESSEE) 
@ Statute of limitations 


Plaintiff, a minor under fifteen years of 
age, brought suit in July, 1947, by her father 
as next friend under the Federal Tort Claims 
Act, alleging that while crossing a highway 
in April, 1943, she was struck by a motor- 
cycle operated by a military policeman. 
Defendant moved to dismiss on the ground 
that the Act applies only to causes of action 
arising after January 1, 1945. The court 
held that there was nothing ambiguous in 
Section 931 (a) of the Act. By its terms 
jurisdiction was given to hear and determine 
claims for personal injury accruing only 
after January 1, 1945. Plaintiff argued that 
under subsection 20 of Section 41, Title 28, 
U. S. C., it is provided that the claims of 
persons under twenty-one years of age, first 
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accrued during minority, shall not be barred 
if the suit be brought within three years 
after the disability has ceased. The court 
found no merit in the contention that be- 
cause she was a minor at the time her suit 
was brought that the statute of limitations 
continued the accrual of her cause of action 
until after the time when the Tort Claims 
Act became effective. Judgment of dis- 
missal was affirmed.—Perry, etc. v. United 
States of America. United States Court of 
Appeals for the Sixth Circuit. November 
22, 1948. 30 CCH AvutTomosiILe Cases 621. 
Taylor & Taylor, Memphis, Tennessee, E. T. 
Palmer, Dyersburg, Tennessee, for Appellant. 


William McClanahan, John Brown, Memphis, 
Tennessee, for Appellee. 


SUBROGATION RECEIPT 
BREACHED 





(UTAH) 


© Release of tortfeasor 
Capacity of defendant 


The deceased was killed in a collision be- 
tween the car in which he was driving and 
a bus belonging to defendant traction com- 
pany. Plaintiff had issued a combined auto- 
mobile policy in which the decedent was 
named as assured, and which contained a 
provision that in the event of any payment 
under the policy, “the company shall be 
subrogated to the insured’s right of recovery 
therefor against any person or organization 

. and the insured shall do nothing after 
loss to prejudice such rights.” The de- 
ceased’s wife was appointed administratrix 
and brought an action against the traction 
company to recover damages for her hus- 
band’s death and to recover the value of 
the automobile. After receiving payment 
from the insurance company, she amended 
her complaint by striking the cause of action 
setting up the claim for damages to the 
automobile. Subsequently, as administra- 
trix, in consideration of the sum of $17,500, 
she released the traction company from all 
claims resulting from the collision. The 
automobile insurer then brought an action 
against the wife of the insured in her indi- 
vidual rather than her representative capacity 
to recover for her breach of the subrogation 
receipt in releasing the tortfeasor. The 
policy designated the decedent as the sole 
assured, and the person succeeding to his 


right under the policy was his personal rep- 
resentative. In such capacity, the administra- 
trix received the payment from the insurance 
company and signed the subrogation receipt 
and the release of the tortfeasor. Judgment 
of no cause of action was affirmed.—dAgri- 
cultural Insurance Company v. Utah Light 
& Traction Company et al. Utah Supreme 
Court. Filed November 26, 1948. 30 CCH 
AUTOMOBILE CaSEs 652. 

E. L. Shoenhals, Kearns Building, Salt Lake 
City, Utah, for Plaintiff, Appellant. 


Rawlings, Wallace & Black, Judge Building, 
Ray, Quinney & Nebeker, Kearns Building, Salt 
Lake City, Utah, for Defendants, Respondents. 


CONFLICTING REPORTS 
TO INSURER 


(ILLINOIS) 
@ Breach of cooperation clause 


While the insured’s father-in-law was either 
sitting or lying in the luggage compartment 
or standing outside of the automobile and 
reaching in the luggage compartment for 
his gun, the lid or cover of the luggage 
compartment fell; and as a result the father- 
in-law sustained a fracture of the cervical 
vertebra. It is the duty of the insured to 
give a full, frank and complete statement 
of the cause, conditions and circumstances 
of the accident and conduct of the parties 
at the time in order that the insurer may 
properly present its defense. In this in- 
stance the insured gave conflicting and false 
statements to the insurance company, aiding 
and abetting his father-in-law in the asser- 
tion and prosecution of his suit against him. 
In so doing, the insured breached the co- 
operation clause and lost all benefits under 
the contract to which he otherwise would 
have been entitled—The Metropolitan Casu- 
alty Insurance Company of New York v. 
Richardson et al. United States District 
Court, Southern District of Illinois, South- 
ern Division. December 10, 1948. 30 CCH 
AUTOMOBILE Cases 751. 

Donald N. Clausen, Clausen, Hirsch & Miller, 
135 S. LaSalle Street, Chicago, Illinois, James 


J. Graham, Graham & Graham, Reisch Build- 
ing, Springfield, Illinois, for Plaintiff. 
Robert M. Magill, Reisch Building, Spring- 
field, Illinois, for Defendant Richardson. 
Frank Mattes, Jefferson City, Missouri, George 
W. Cullen, Ridgely Building, Springfield, Illi- 
nois, for Defendant Ehrgott. 
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sion (Mo.) ; 
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Policy Construed—‘Front main build- 
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Insurer's Liability—Failure to defend— 
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Trip Fransit Insurance 
Policy Construed—“Collision of con- 
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Windstorm Insurance 
Proofs of Loss—Time limitation (N. C.) 
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SUBROGATION RIGHTS 
(NEW YORK) 
e Loan receipt 


In an action by plaintiff to recover 
damages to his real property allegedly 
caused by defendant’s negligence, defendant 
alleged as an affirmative defense that prior 
to commencement of the suit plaintiff re- 
ceived from his insurance company payment 
of the loss and, by virtue of such payment, 
the insurer was subrogated in whole or in 
part to plaintiff’s right, title and interest 
in the cause of action alleged in the com- 
plaint. It appeared that the transaction 
between the insurance company and plain- 
tif was in the form of a loan of $3,340, 
pursuant to a loan receipt, although the 
damages claimed were $4,343.55. Even if 
the insurance policy contained only a pro- 
vision for payment of the loss and subroga- 
tion and assignment, the nature of the 
transaction is dependent solely on the terms 
and provisions of the loan receipt which 


FIRE AND CASUALTY 


evidenced the agreement between the par- 
ties. Under that agreement there was 
merely a loan and not a payment, with 
the result that there was no subrogation 
or assignment. The order denying plaintiff’s 
motion to strike out as insufficient and as 
sham the affirmative defense was reversed 
and the motion granted.—Franklin v. Huss- 
man Refrigeration, Inc. New York Su- 
preme Court, Appellate Division, Second 
Judicial Department. November 15, 1948. 
6 CCH Fire Anp CAsuatty CAses 761. 

Sidney N. Zipser, 45 John Street, New York, 
New York, for Appellant. 


John Nielsen, c/o John P. Smith, 130 Clinton 
Street, Brooklyn, New York, for Respondent. 


BUILDING “CONTENTS” INSURED 
(COLORADO) 


e Fire loss 
Policy construed 


Defendant insured against loss by fire 
the contents of a Colfax Avenue building, 
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consisting of “new and used auto parts 
and accessories,” and “only while contained 
in or attached to said building or within 
100 feet thereof while on sidewalks, streets, 
alleys, yards, detached platforms, and in 
or on vehicles or railway cars, also while 
on platforms in contact with the building.” 
Concededly, there was no fire in the build- 
ing mentioned in the policy, but there was 
a fire in the “rear main building on the 
alley,” the major part of which, but not 
all, was within one hundred fect of the Colfax 
Avenue building. The building in the rear 
contained dismantled parts placed in bins 
for resale and was unattached to the front 
building, but stood on the same plot of 
ground, which was enclosed by a fence, as 
the front building. The trial court, em- 
phasizing the word “yards” contained in 
the policy, held that the policy covered 
any property within the “yard,” and that 
since the building in which the loss occurred 
was in the same yard as the structure 
mentioned in the policy, and within one hun- 
dred feet thereof, liability for loss attended. 
The reviewing court reversed, concluding 
that it was not the purpose of defendant 
to extend liability to losses sustained in 
another building. Rather, the language 
used was to extend the meaning of the 
word “contents” so that it would include 
goods being moved into the building de- 
scribed in the policy on purchase or those 
being transferred therefrom on sale.—Iowa 
Mutual Insurance Company v. Hayutin. 
Colorado Supreme Court. November 29, 
1948. 6 CCH Fire AaNp CASUALTY CASES 
761. 

January & Yegge, Richard D. Hall, for Plain- 
tiff in Error. 

Isaac Meliman, for Defendant in Error. 


DEBTOR'S RIGHT TO PROCEEDS 


(VIRGINIA) 


e@ Fire insurance 
Homestead exemption 


Plaintiff, defendant’s creditor, sought to 
garnish the proceeds of a fire insurance 
policy issued on defendant’s property, 
which was destroyed by fire. The trial 
court held that defendant was entitled to 
the benefit of his homestead exemption, 
dismissed the garnishee summons and direc- 
ted that $2,000 of the proceeds be paid to 
defendant. The sole assignment of error 


was that since a portion of the insurance 
money was in payment of the shifting stock 
of merchandise, not itself exempt, no ex- 
emption could be applied to such proceeds, 
The shifting stock of merchandise was 
entirely destroyed by fire, and the stock 
not only ceased to be shifting, but ceased 
to exist. The claim of the owner to money 
due under his contract of insurance became 
fixed and stable. Hence, the claim was 
not to a shifting stock of merchandise, but 
was specifically for “money and debts due,” 
a classification of property entitled to be 
claimed as exempt. Judgment of the lower 
court was affirmed.—Goldburg Company, 
Inc. v. P. W. Salyer, t.a. Electrical Appli- 
ance Company, Inc. Virginia Supreme 
Court of Appeals. November 22, 1948. 6 
CCH Fire AND CasuAtty CAsEs 757. 


William T. Bowen, Norton, Virginia, H. J. 
Kiser, Wise, Virginia, A. F. Kingdon, Bluefield, 
West Virginia, for Plaintiff in Error. 


M. W. Vicars, Wise, Virginia, for Defendant 
in Error. 


METHOD OF DETERMINING 
FIRE LOSS 


(ARKANSAS) 


e Actual cash value 
Expense of repair 


Plaintiffs sought modification of a judg- 
ment in their favor in their suit to recover 
the amount of damage by fire to their 
building insured for $20,000 under a policy 
issued by defendant. Plaintiffs alleged 
that prior to the fire the building had a 
cash value of $25,000, and that after the 
fire it had no value; defendant contended 
that after the fire the building had a value 
in excess of $10,000, making the amount of 
admitted liability $15,000, which it paid to 
plaintiffs. The parties stipulated that under 
the terms of the policy defendant was liable 
for eight-ninths of the direct loss to plain- 
tiff’s property; that the direct loss was 
ascertainable by subtracting the actual cash 
value of the property after the fire from the 
actual cash value of the property before 
the fire; and that the property had an actual 
cash value of $25,000 prior to the fire. 
Plaintiffs’ principal argument was that the 
proper method of arriving at the amount of 
damage was to ascertain the amount neces- 
sary to repair the burned building and put 
it in as good condition as it was prior to 
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the fire. Since the parties agreed to another 
method of ascertaining the damage, and 
since there was substantial testimony to 
support the finding of the lower court as 
to the value of the building after the fire, 
the court refused to increase the award.— 
Bowden v. St. Paul Fire and Marine In- 
surance Company. Arkansas Supreme 
Court. November 8, 1948. 6 CCH Fire 
ANp CASUALTY CASES 764. 

L. A. Hardin, for Appellant. 

Buzbee, Harrison & Wright, for Appellee. 


FALSE SWORN STATEMENT 
OF LOSS 


(ALABAMA) 
e Fire insurance 
Arson 


In defense to a suit brought to recover 
on two fire policies, defendant alleged fraud, 
false swearing, arson or willful burning, 
increase of hazard with the knowledge of 
the insured, and neglect of the insured to 
use all reasonable efforts to save and pre- 
serve the insured property at the time of 
loss. Under Alabama law, in order for 
any misrepresentations of the insured to 
defeat recovery under a policy of fire in- 
surance, they must have been made with 
actual intent to deceive; if made _ in- 
advertently or innocently, they are insuf- 
ficient to bar recovery. The defense of 
arson or willful burning will not operate 
to defeat recovery where there has been no 
finding of knowledge, authorization or rati- 
fication of any such burning by the assured. 
Judgment for the insured was affirmed.— 
Orient Insurance Company v. Parkhill. 
United States Court of Appeals for the 
Fifth Circuit. November 26, 1948. 6 CCH 
FirE AND CASUALTY CASEs 763. 

Frank W. Davies, 512 Jackson Building, Bir- 
mingham, Alabama, for Appellant. 


Claud D. Scruggs, P. O. Box 312, Guntersville, 
Alabama, for Appellee. 


UNDERSIDE OF BRIDGE 
DAMAGES TRANSPORTED GOODS 


(NORTH CAROLINA) 
e Trip transit insurance 
Goods damaged in transit 
Policy construction 
Preparatory to transporting a truckload 
of water heaters from Nashville, Tennessee 





to Raleigh, North Carolina, plaintiff pur- 
chased a Trip Transit Policy from defend- 
ant, specifically covering the water heaters 
from the initial point of shipment to place 
of delivery. Four of the twenty-six heaters 
so transported protruded above the top of 
the truck, and these were covered with a 
tarpaulin. En route, the four protruding 
pieces of cargo were damaged when they 
struck the underside of a concrete bridge. 
When action was brought, the trial court 
dismissed the suit, believing that such an 
accident was not covered by the policy’s 
insuring clause which stated: “This policy 
insures against loss or damage directly 
caused by fire, lightning, cyclone, tornado 
collision of the conveyance on which 
the goods are carried . . .”. The reviewing 
court believed that a too restrictive view 
of the provisions of the policy had been 
taken. It pointed out that the policy was 
one protecting the cargo rather than the 
conveyance and specifically insured certain 
items of cargo. The insurer should have 
known from the amount of insurance and 
the character of the shipment that the 
cargo would protrude above the truck. 
The court went on to say that where such 
a policy was open to more than one inter- 
pretation, and an ambiguity existed, it 
should be construed liberally in favor of 
the insured. Judgment reversed and judg- 
ment entered for plaintiff—Gould Morris 
Electric Company v. Atlantic Fire Insur- 
ance Company. North Carolina Supreme 
Court. November 18, 1948. 6 CCH Fire 
AND CASUALTY Cases 773. 
Harris & Poe, for Plaintiff, Appellant. 
J. L. Emanuel, for Defendant, Appellee. 


UNAUTHORIZED EXTENSION 
OF POLICY TERMS 


(NORTH CAROLINA) 
e Fire and windstorm insurance 
Timely submission of proofs of loss 
Agent’s authority 


On August 3, 1944, plaintiff's house was 
damaged by windstorm. Defendant had 
issued a policy dated April 29, 1944, pro- 
viding fire and windstorm coverage for the 
dwelling. No written proof of loss was 
given the insurer until April 6, 1946, nor 
had the company granted an extension of 
time for the filing of such proof. Plaintiff 
alleged that he had delayed filing the proof 
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on the advice of defendant’s local agent, 
who declared that there was no reason to 
file the proof until materials for repairing 
were easier to obtain. The policy in ques- 
tion contained standard phraseology relat- 
ing to the waiver of terms of the policy, 
the immediate filing of notice of loss in 
writing, the filing of a sworn proof of loss 
within sixty days and the commencement 
of suit within twelve months. The trial 
court overruled defendant’s demurrer to 
the complaint. On appeal the court was 
of the opinion that inasmuch as plaintiff 
had failed to observed the plainly written 
terms of the policy and had relied on the 
words of the local agent, he could not 
succeed. “This cannot be held binding upon 
the company or to extend its liability, 
after the inception of the contract and 
after the loss, beyond that which it has 
undertaken and which is expressed in the 
written contract. As the parties have 
contracted so must they be bound.” Judg- 
ment reversed.—Zibelin v. Pawtucket Mu- 
tual Fire Insurance Company. North 
Carolina Supreme Court. December 1, 1948. 
6 CCH Frre Ann Casuatty Cases 771. 
J. Hardie Ferguson, for Plaintiffs, Appellees. 


Harriss Newman, Rountree & Rountree, for 
Defendant, Appellant. 


INJURY FOLLOWING 
COMPLETION OF OPERATIONS 


(OKLAHOMA) 


e Liability insurance 
Failure of insurer to defend suit 


Plaintiff’s contract to construct an elec- 
tric line for one Verdigris was insured by 
defendant. At the completion of operations, 
and when the final payroll on the project 
had been paid, the plaintiff's employees and 
equipment had been moved elsewhere and 
the project had been turned over to Verdi- 
gris, one of the latter’s employees, who was 
setting meters and other miscellaneous work 
necessary to the supplying of electricity 
to customers of the company, was injured 
as he attempted to measure a gap in the 
line. When plaintiff was sued by the injured 
employee, defendant insurer refused to de- 
fend the suit on the ground that the policy 
did not cover. Plaintiff, himself, defended, 
was successful, and brought this action to 
recover his expenses in the litigation. The 
theory of the defendant was that since 


operations had been completed no further 
coverage was afforded by the policy. The 
court supported this view and declared 
that “an insurer is not obligated to defend 
a groundless suit when it would not be 
liable under its policy contract for any 
recovery had therein.” The judgment for 
the contractor rendered by the trial court 
was reversed.—United States Fidelity & 
Guaranty Company v. The Reinhart & 
Donovan Company. United States Court 
of Appeals, Tenth Circuit. November 22 


1948. 6 CCH FIRE AND CASUALTY Cases 
765. 


Lynn J. Bullis, Jr., R. M. Rainey, R. M. 
Rainey, Jr., for Appellant. 


James S. Twyford, Solon W. Smith, William 
J. Crowe, for Appellee. 


MORTGAGEE CLAUSE, 
SEPARATE CONTRACT 


(MISSOURI) 


e Failure to pay assessments 
Suspension of policy 
Failure to notify bank 


Plaintiff obtained a loan from defendant 
bank on a tract of land and, in the terms 
of the mortgage, agreed to keep the buildings 
on the property insured. He procured from 
defendant insurer a policy of $2,000 cover- 
ing the dwelling, which burned during the 
policy period, but not until plaintiff had 
neglected to pay assessments levied upon 
him as a policyholder. The constitution 
of the insurer provided for the suspension 
of the insurance of any policyholder during 
the period he was in default in the payment 
of any assessments. No notice of the sus- 
pension was given the bank, although the 
insurer did pay the mortgagee the $2,000 
under the mortgagee clause of the policy. 
Subsequently the bank foreclosed the 
mortgage for nonpayment, and the purchasers 
(also defendants in this case) bought the 
property for less than what was owed at 
the time of the destruction. This action 
was brought to set aside the deed given in 
the foreclosure sale. The court affirmed 
the action of the trial court which had 
denied the relief, saying that so far as the 
plaintiff was concerned the policy was not 
in effect at the time of the fire. However, 
inasmuch as the insurer had not notified 
the bank of the suspension of the policy, 
in order that it might carry the insurance 
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turther should it so desire, it was liable to the Zeiger et al. v. The Farmers’ & Laborers’ 
a The bank under the mortgagee clause, an obliga- Cooperative Insurance Association of Mon- 
oe tion separate and distinct from the policy. roe County, Missouri, et al. Missouri _Su- 

To the plaintiff's contention that the bank preme Court, Division Number Two. Filed 


a should have credited the $2,000 payment to November 8, 1948. 6 CCH FIRE AND 
ment i plaintiff's notes which would have prevented) CasUALTy CAsgs 768. 

at cnet him from being in default, the court de- Roy Hamlin, Hannibal, Mo., Waldo Edwards, 
lelity & clared that plaintiff had no rights under Macon, Mo., Gaylord Wilkins, Shelbyville, Mo., 
thart & the policy ae She Te eegerery “= ioe & Helen Paris, Mo., Lane B. Hender- 
's Court $2,000 was personal to the bank. The  ... "sheipina, Mo., G. V. Head, 1501 Locust St., 
ln a plaintiff still owed the bank the full amount _ gt. Louis, Mo., for Respondents. 

. Comme of the indebtedness. Judgment affirmed.— 
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William 
Insurance Required of Contractor 


With reference to a contract for a bulkhead wall at Bear Mountain State 
Park, the New York Attorney General ruled that the general conditions of the 
specifications require the contractor to provide insurance coverage broad enough 
to include accidents caused or contributed to by the state——Opinion of the New 
York Attorney General, December 9, 1948. 


‘fendant 

e terms 

oe Illinois Dram Shop Act Situation Eased 

) cover- The situation that became somewhat acute some weeks ago when the 
‘ing the St. Paul-Mercury Indemnity Company, large writers of Dram Shop Act Liability 
tiff had insurance, decided to cease writing this coverage in Illinois, except on existing risks to 
d upon expiration, was recently relieved when the Illinois Department gave Lloyds’ 
stitution permission to raise rates by 100 percent. Claims under such policies were flood- 
pension ing insurers and loss ratios were mounting. Lloyds’ had been hedging about accept- 
- during ing new risks with one of the principal carriers going out of the business. It has 
ayment been ascertained that other carriers, Western Casualty & Surety and Car and 
the sus- General have also asked for permission to increase their rates. Lloyds’ increase 
igh the is applicable to new policies, January 1, and to renewal policies, February 1. 
- $2,000 
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— at Size of New York Sidewalk Liability 

action 

‘iven in In a suit against the City of New York and its interested liability insurance 
Memad underwriters, a pedestrian won an award of $100,000 in the City Court for injuries 
ch had sustained when she stepped into a hole about three inches deep in’ Washington 
as the Square Park. The judgment was reversed on appeal, and the reversal was 
vas not upheld by the Appellate Division, First Department. The case went to the 
reves, New York Court of Appeals, which in a unanimous opinion, reversed the lower 
notited court’s holding that a sidewalk break must be at least four inches deep to 
policy, sustain a suit for damages. 
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Accident Insurance 
Exclusion clause—Disease of female 
organs (Mo.) 
“Public highway” construed—Death 
on race track (Ga.) 

Aeronautic Exclusion Clause — Plane 
crash—W ar v. aviation risk (S. D.) 
Assignment of Policy — Beneficiaries’ 

rights (D. C.) 
Cancellation of Policy 
Misrepresentations in application — 
Chronic heart condition (N. J.) 
“Intent to travel” (N. Y.) 
Nonpayment of premiums (S. C.) 
Delivery of Policy—Conditional v. abso- 
lute (N. C.) 
Double Indemnity— 
Burning of building —Garage fire 
( Tex.) 
War exclusion clause—Auto accident 
on furlough (Ohio) 
Group Insurance 
Disability Aggravation of 
pre-existing hernia (Ga.) 
Termination of employment (Ark.) 
Lapse of Policy —Converted war risk 
policy — Deduction of indebtedness 
(Ga.) 
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HEALTH AT APPLICATION DATE 


(MISSOURI) 





Military Exclusion Clause —V-12 stu- 
dent—Status (N. J.).. 


National Service Life Insurance - 
Change of beneficiary—Sufficiency of 
evidence 

‘ Ariz.) 
(BiG) 

Proceeds of Policy —W idow’s rights— 
Prior marriage settlement —“/ _ 

65 words” (Tenn.) 


59 Reformation of Policy—Mistahe i im is- 
58 suance—Wrong form (Cal.)........ 


63 


Rival Claimants 
63 Change of beneficiary—Possession of 
policy by divorced wife (Ill.).. 

Divorced wife v. second wife (N. Y.) 

64 Widow v. grandchildren by first mar- 

. riage (Tenn.) 

7 Sick Benefits—Total di sability— Heart 
trouble v. cancer (Tex.).... 

57 Sound Health Clause—Duration of dis- 

66 ease—z — of death certifi- 
cate (Mo.) 


War Risk Insurance a i sae. 
59 ciary—Sufficiency of evidence (Tex.) 
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condition was of a year’s duration. The cer- 
tificate, which was made out by the physician 


Page 


who attended the insured during her last 
illness, was excluded by the trial court upon 
a claim of privilege by plaintiff. The courts 
divide on the effect of the statute, the ma- 
plied for a life insurance policy, she stated jority holding that as a public document, 
that she was in good health, but she died of | made by statute prima facie evidence of the 
“chronic myocarditis” in July of the same facts it recites, it is not embraced within 
year. The death certificate stated that the the rule of privilege. The statute not only 


e Admissibility of death certificate 


In March, 1944, when the deceased ap- 


UOUUUAROUAL ALLER EEA TAUREN NENA NA NEU NNAU NNN ONUHNNU AURA UNNENNAUAQUNNAARNUENTUUNUUENOONENUUENUUENHROOONEOONAUONNAUONEUOU REEL eNeEOONg ON 


PAGE 56 ILJ—JANUARY, 1949 





makes 
scribe 
certifi 
open | 
it stat 
sarily 
which 
cial in 
was Tr 
Randc 
ance ( 
Missot 
Lire C 


WEIC 
OF ¢ 


(ARIZ( 
e 


The 
named 
ceeds 
ance, 
told hi 
of his 
ficiary 
tified 
crash 
insure 
to cha 
insura 
form ° 
erans’ 
out at 
his N; 
policy 
ing hi: 
disagr 
that t 
hears< 
intent 
case | 
fendat 
mand 
trial 
Court 
Novet 
499, 

Gust 
ton, J 
Appell 


mut 


LIF 


HU 


VUTN OTHMAN 


e cer- 
‘sician 
r last 
upon 
‘ourts 
e ma- 
ment, 
of the 
vithin 
only 


THNULUUTrenng 


949 


MMA ALUAUUUUUUU ONAL ONnNAUenataena nana aatatnatett CUUUALEUAVENLEENGETAUUAEULUATEU EAU AA TEANGA EN UALNTUETAA ATEN EUAN NT ANNONA AMAT AN ATALANTA ETNA EAHA ATAT ANNETTE AANA ETAT 


makes the certificate evidence, but also pre- 
scribes the weight to be given it. Since the 
certificate was a document made by law an 
open public record and evidence of the facts 
it stated, to exclude it would seem unneces- 
sarily to thwart the investigation of truth, 
which is the ultimate object of every judi- 
cial inquiry. Judgment of the lower court 
was reversed and the cause remanded.— 
Randolph v. Supreme Liberty Life Insur- 
ance Company, St. Louis Court of Appeals, 
Missouri. Filed November 23, 1948. 13 CCH 
Lire Cases 488. 


WEIGHT 
OF CONFIDENTIAL STATEMENT 


(ARIZONA) 


@ National Service Life Insurance 
Change of beneficiary 





The insured’s widow and his mother, the 
named beneficiary, both claimed the pro- 
ceeds of his National Service Life Insur- 
ance, Shortly before his death the insured 
told his wife, who was pregnant at the time 
of his death, that he had changed the bene- 
ficiary of his insurance, and his brother tes- 
tied that a few days prior to the plane 
crash in which the insured lost his life, the 
insured told him that he had sent in a form 
to change the beneficiary of his government 
insurance from his mother to his wife. The 
form was not found in the files of the Vet- 
erans’ Administration. The insured had filled 
out and signed a confidential statement at 
his Naval Air Station post, stating that his 
policy was located with his mother and giv- 
ing his wife’s name as beneficiary. The court 
disagreed with the beneficiary’s contention 
that the confidential statement was purely 
hearsay and only evidence of an unexecuted 
intent. The trial court erred in taking the 
case from the jury, and judgment for de- 
fendants was reversed and the cause re- 
manded with directions to grant a new 
trial—Kendig v. Kendig et al. United States 
Court of Appeals for the Ninth Circuit. 
November 17, 1948. 13 CCH Lire Cases 
499. 

Gust, Rosenfeld, Divelbess, Robinette & Lin- 


ton, James C, Engdahl, Phoenix, Arizona, for 
Appellant. 
Cunningham, Carson, Messinger & Carson, 


Gene S. Cunningham, William H. Messinger, 
Phoenix, Arizona, for Appellee. 


AUTO ACCIDENT ON FURLOUGH 


(OHIO) 
e War exclusion clause 


On August 28, 1945, while the insured, a 
member of the naval forces, was returning 
from a visit to his parents’ home on fur- 
lough, his car overturned, and he sustained 
injuries which resulted in his death on Sep- 
tember 1. His life insurance policy provided 
that the accidental death provision should 
not apply if the injuries were sustained while 
the insured was in the military or naval 
service of any country at war. Active hos- 
tilities with Japan ended on August 14, 1945, 
with the presidential announcement of the 
surrender of Japan, but the formal surren- 
der ceremony on the battleship Missouri did 
not take place until September 2, one day 
after the insured’s death. The court thought 
the policy was so worded that it was clear 
that the parties intended that the mere 
status of the insured as a member of the 
armed forces was sufficient to make the 
provision relating to military service oper- 
ative and enough to relieve the insurer of 
liability, irrespective of whether or not death 
was attributable to the insured’s military 
activities. Judgment of the lower court for 
the beneficiary was reversed.—Trimble, Admr. 
v. The Western & Southern Life Insurance 
Company. Ohio Court of Appeals, Butler 
County. July 12, 1948. 13 CCH Lire CAsEs 
496. 

J.T. Lamb, for Appellee. 

John D. Andrews, for Appellant. 


PRE-EXISTING HERNIA 
AGGRAVATED 


(GEORGIA) 
e Group policy 


Plaintiff sought to recover hospital and 
medical bills and expenses, and loss of earn- 
ings under the terms of a group insurance 
policy issued to the Macon Fire Depart- 
ment, of which he was a member. The peti- 
tion alleged an indebtedness by virtue of 
“sickness” within the policy terms, which 
sickness was brought about by the aggra- 
vation, after the policy was issued, of a pre- 
existing hernia condition which was not then 
disabling to any extent. It was also alleged 
that plaintiff had advised defendant’s agent 
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at the time of the application that he had a 
hernia; had been assured that the policy 
would cover medical and hospital expenses 
and disability that might arise in the event 
the hernia was aggravated; and that defend- 
ant thereby waived any defense it might 
have had because of plaintiffs prior condi- 
tion. In the absence of any clause in the 
policy limiting the agent’s authority, the 
agent’s knowledge that the insured had a 
hernia condition which was not disabling 
was imputed to the company. A jury ques- 
tion was presented as to whether the dis- 
ability was the result of a sickness within 
the meaning of the policy. The trial court 
did not err in overruling defendant’s demur- 
rers.—American Life Insurance Company 
of Birmingham, Alabama v. Stone. Georgia 
Court of Appeals. November 11, 1948. 13 
CCH Lire Cases 508. 
Lewis & Sell, Macon, Georgia, for Plaintiff. 


Miller, Miller & Miller, Macon, Georgia, for 
Defendant. 


WEEKLY PREMIUM COLLECTION 
BY AGENT 


(SOUTH CAROLINA) 
@ Lapse of policy 


Defendant's agent called at plaintiff’s place 
of employment and collected the premiums 
on his wife’s policy with fair regularity. The 


last call was on April 22, 1946, when the 
premiums were paid to May 13, and plaintiff 
repeated the information formerly given the 
agent that his wife was seriously ill and a 
patient in the hospital. Three days later 
plaintiff changed jobs, but left word at his 
former place of employment where he could 
be located. About the same time the agent 
severed his connection with defendant, and 
his collecting duties were temporarily taken 
over by the manager of the district office, 
who called at plaintiff's home and left a 
message with a neighbor to tell plaintiff to 
leave the premium with the neighbor or to 
come to the office. This was not done. 
However, two weeks after the death of his 
wife, the insured appeared at the office and 
offered to pay the back premiums. Mean- 
while the policy had been forwarded to the 
home office for cancellation. Plaintiff brought 
suit for actual and punitive damages for the 
alleged fraudulent breach of the contract 
on the theory that he had relied upon the 


UTA, 


assurances of the agent that he would call 
each week for the premium and that if he 
failed to do so, plaintiff need not worry for 
he would be allowed to catch up any delin- 
quent payments upon the agent’s next call, 
and that the premium calls ceased after the 
agent was informed of the insured’s illness, 
Collections were made after the agent's 
knowledge of the insured’s hospitalization, 
and repeated unsuccessful efforts were made 
to collect the defaulted premiums before the 
policy was lapsed. The only reasonable in- 
ference was negation of fraud. Judgment 
for defendant was affirmed. — Register y, 
Life Insurance Company of Virginia. South 
Carolina Supreme Court. Filed November 
10, 1948. 13 CCH Lire Cases 512. 

John M. Scott, Florence, South Carolina, for 
Appellant. 


Willcox, Hardee, Houck & Palmer, Florence, 
South Carolina, for Respondent. 


DEATH ON RACE TRACK 


(GEORGIA) 


e@ Accident insurance 
“Public highway” defined 


The insured was killed while operating a 
car on a one-mile race track in Central City 
Park in Macon, Georgia. The beneficiary 
sought to recover under an accident policy 
on the ground that the race track was a 
“public highway” within the meaning of the 
policy. The terms of the policy did not 
undertake to define a public highway, but 
confined liability to accidents on the im- 
proved portion open to the public generally 
for vehicular traffic, and excluded accidents 
on unimproved portions, rivers, streams and 
waterways. Applying the legal significance 
to the term, the court declared that in stat- 
utes a highway includes streets of a city. 
There was no evidence that it was a city 
street; it was not established as a public 
road by the General Assembly; it was not 
established by proper county authorities; 
and it was not shown that for a period of 
twenty years the public had been accustomed 
to travel the track or that county authorities 
had worked the track and kept it in repair. 
Proof that it was open to the public gener- 
ally, but only used by the public in the vast 
majority of instances for special purposes, 
such as racing, testing, and learning to drive, 
was not sufficient to show the track to be a 
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public highway. Judgment for the insurer 
was affirmed.—Barker v. Life and Casualty 
Insurance Company of Tennessee. Georgia 
Court of Appeals. November 20, 1948. 13 
CCH Lire CAsEs 511. 

Nottingham & Nottingham, Roy B. Rhoden- 
hiser, Jr., Macon, Georgia, for Plaintiff. 


Martin, Snow & Grant, Macon, Georgia, for 
Defendant. 


“INTENT” TO TRAVEL 
MISREPRESENTED 


(NEW YORK) 


® Cancellation of policy 
Change in occupation 


The insurer brought suit to cancel a pol- 
icy and to enjoin defendant, the insured’s 
widow, from suing upon it on the ground 
that the insured had misrepresented in his 
application that he did not contemplate any 
change in occupation from that of an archi- 
tect and that he did not intend to travel in 
any countries outside the United States. He 
had just been accepted for a position with 
the Office of Civilian Defense and knew he 
was to go to London to familiarize himself 
with British civilian defense. When the in- 
sured declared that he did not intend to 
travel in countries outside the United States, 
he misrepresented his intention. He knew 
that he was to be in England for over a 
month at least, and the court thought it 
pedantry to argue that he was not to “travel 


in” England because he might be in London 


It was not the extent of his 
movements in foreign countries which con- 
cerned the insurer, but his presence there. 
Even more unreasonable was the argument 
that the insured did not contemplate any 
change in occupation. He meant to abandon 
his occupation as architect for at least six 
months and take up a new one which would 
occupy all his time and for which he was 
to be paid at the rate of $466 a month. 
Judgment for the insurer was affirmed.— 
New England Mutual Life Insurance Com- 
pany v. Gillette. United States Court of 
Appeals for the Second Circuit. November 
26, 1948. 13 CCH Lire Cases 505, 

Walter S. Beck, for Appellant. 

George W. Riley, for Appellee. 


all the time. 
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LAPSE OF CONVERTED 
WAR RISK POLICY 


(GEORGIA) 
e Insured’s rights 





During his service in World War I, the 
deceased obtained renewable term insurance 
from the government, which he allowed to 
lapse in 1919. Half of it was later rein- 
stated and that claim was paid by the gov- 
ernment upon his death. In 1927 he applied 
for reinstatement of the remainder and re- 
ceived the policy therefor with a face value 
of $5,000, effective from July 1, 1927. Pre- 
mium payments were made until July, 1931, 
when this policy was allowed to lapse. After 
the insured’s death in February, 1937, plain- 
tiff administratrix sought to recover the 
proceeds of the lapsed policy. The govern- 
ment refused payment, contending that the 
indebtedness against the policy was prop- 
erly offset at the time of lapse against the 
cash surrender value, which was less in 
amount, thus precluding automatic purchase 
of single-premium term insurance with this 
cash surrender value. Plaintiff argued that 
because of the character of the indebtedness, 
which was for the past due premiums be- 
tween 1919 when the policy was allowed to 
lapse and 1927, when it was reinstated, and 
because of statutory construction, the cash 
surrender value should have been held un- 
impaired at the time of the lapse and used 
to purchase term insurance, and that the in- 
debtedness should have been offset only 
against the face of the policy after the in- 
sured’s death. Affirming a judgment for the 
administratrix, the court declared that the 
Section 304 loan had no relation to reserve 
or cash surrender value, but was a reinstate- 
ment charge where there was financial hard- 
ship, collection of which was deferred to the 
settlement date. The loan does not create 
any reserve, for it represents premiums 
which accrued during the period the term 
insurance was lapsed. To carry the defini- 
tion of settlement to the extent urged by the 
Veterans’ Administration would be to dis- 
criminate against the disabled veteran un- 
able to pay premiums on lapsed term 
insurance on reinstatement, for to do so 
would render of no avail the right created 
under his new policy to extend insurance on 
lapse until the reserve exceeded in amount 
the loan plus interest (in this case during 
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the first seven or eight years). ‘We cannot 
accept this construction in the absence of a 
specifically stated congressional intent to so 
treat the veteran.” United States of America 
v. Moskowitz, Admx. United States Court 
of Appeals for the Fifth Circuit. November 
23, 1948. 13 CCH Lire Cases 500. 

Thomas E. Walsh, D. Vance Swann, Attorney, 
Department of Justice, Washington, D. C., J. 
Ellis Mundy, United States Attorney, Harvey H. 


Tysinger, Assistant United States Attorney, At- 
lanta, Georgia, for Appellant. 


Paul T. Chance, Augusta, Georgia, Marshall 
L. Allison, C. E. Gregory, Jr., Atlanta, Georgia, 
for Appellee. 


DIVORCED WIFE v. ESTATE 


(NEW YORK) 
e Interpleader action 





Following the insured’s death both his 
first and second wives claimed the proceeds 
of his. life insurance policies, issued in IIli- 
nois. Although the insured had lived for 
several years after his divorce, which took 
place in Illinois, he had never changed the 
designation of beneficiary of his first wife. 
The second wife claimed that in the divorce 
decree all rights in the policies of the first 
wife were cut off and divested and that the 
proceeds are therefore payable to the in- 
sured’s estate of which she is administratrix. 
The decree contained the usual provisions in 
regard to property rights of the parties and 
provided that the wife and husband waived 
any claim of right or interest in or against 
the property of the other. Although the 
language was broad, even in its extreme 
boundary it extended only to vested prop- 
erty rights, including dower, homestead and 
similar interests. Under Illinois law such 
expectant interest in the proceeds of the 
policies during the life of the insured was 
not the property nor a right of property and 
would not be included in the division of 
property rights unless specifically included. 
It is also the law of Illinois that such a 
death benefit is not and never was the hus- 
band’s property and that the beneficiary 
does not get it from the husband, but from 
the insurance company. There was evi- 
dence in letters written to his prior wife 
months after the divorce had been obtained 
confirming the purpose and intent of the 
insured that in case of his death she should 
have the insurance on these two policies. 
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She had an insurable interest at the incep- 
tion of both policies and her right continued, 
although there was a subsequent divorce 
without change of beneficiary. Judgment 
was entered for the divorced wife.—Metro- 
politan Life Insurance Company et al. y, 
Foreman et al. United States District 
Court, Eastern District of New York. No- 
vember 12, 1948. 13 CCH Lire CAses 487, 


Yale Wilner, for Albina Y. Foreman. 
John Wilson Hood, for Edna L. Foreman. 


WIDOW'S STATUTORY RIGHT 
TO PROCEEDS 


(TENNESSEE) 


e Prior marriage settlement 
“Apt words” 


Did a widow waive her statutory right 
to the net proceeds of life insurance on the 
life of her deceased husband, payable to 
his “executors, administrators or assigns,” 
by a marriage settlement with him wherein 
she waived all rights to and interest in the 
property and estate? No specific mention 
was made of insurance either in the settle- 
ment or will. The policies had been assigned 
to secure an indebtedness to the Penn 
Mutual Life Insurance Company. The in- 
debtedness was also secured by a mortgage 
on an apartment building. The widow con- 
tended that the marriage settlement agree- 
ment did not bar her from participation in 
the proceeds; that the proceeds should not 
be used to discharge the balance of the debt 
owed to Penn Mutual; and that she was 
entitled to one fourth of the gross amount 
of the policies. The other parties argued 
that the marriage settlement did bar the 
widow from any share in the proceeds; that 
the balance of the debt to the insurance 
company should be paid out of the proceeds; 
and that the surplus after payment of the 
debt should be divided equally among the 
three children. The court could see no 
reason why the net proceeds should not 
go to the widow. The insured did not direct 
to the contrary in the policy, by assignment, 
by his will, or in any other mode by the 
use of apt words for that purpose. She 
was entitled to share with the children in 
the proceeds over and above the amount 
necessary to pay off the mortgage loan for 
which the policies were assigned.—American 
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Trust & Banking Company v. Twinam et al. 
Tennessee Supreme Court. Filed December 
11, 1948. 13 CCH Lire Cases 528. 


Whitaker, Hall & Haynes, Chattanooga, Ten- 
nessee, for Elizabeth A. Twinam. 

Miller, Martin, Hitching & Tipton, Chatta- 
nooga, Tennessee. for the Executor. 

Morgan & Morgan, Chattanooga, Tennessee, 
for Mrs. Daisy Twinam. 

Charles A. Noone, Chattanooga, Tennessee, 
for Virginia T. Smith. 


INTENT PLUS ACTION 
TO CHANGE BENEFICIARY 


(TEXAS) 
e Rival claimants 





A veteran of World War I who was dis- 
charged from military service in 1919, the 
insured was an experienced businessman 
holding positions of trust and confidence in 
his community. He had designated his 
mother as beneficiary in his war risk insur- 
ance policies. Plaintiffs claimed that upon 
her death he had effectively designated his 
seven brothers and sisters as successor bene- 
ficiaries. Defendant, widow of the insured 
and administratrix of his estate, denied that 
an effective change had been made and 
claimed the proceeds under a policy provi- 
sion that if the designated beneficiary did 
not survive the insured, the proceeds should 
be paid to his estate. Invoking the role 
that mere intent to change a beneficiary is 
not sufficient and that such intent must be 
followed by positive action on the part of 
the insured, the administratrix argued that 
evidence of such positive action was lacking. 
The court agreed. The insured instructed 
his brother, “Just put these letters and poli- 
cies in your box as they are for use in case 
of misfortune to me, as later might want to 
change them in some way.” He kept a tight 
and effective control on the letters to the 
Veterans’ Administration and thereby pre- 
vented the intent, which he had given ex- 
pression to, from becoming effective in his 
lifetime. Judgment for plaintiffs was re- 
versed.—Hester, etc. v. Joe B. Hester et al. 
United States Court of Appeals for the Fifth 


Circuit. December 17, 1948. 13°CCH Lire 
Cases 537, 


Willlam E. Allen, Fort Worth, Texas, J. G. 
Harrell, Breckenridge, Texas, for Appellant. 
Earnest E. Sanders, Frank B. Potter, United 


— Attorney, Fort Worth, Texas, for Appel- 
ees, 


MISTAKE IN ISSUING POLICY 


(CALIFORNIA) 


e@ Reformation of policy 
Incontestable clause 


In 1926 defendant applied for a $10,000 
life insurance policy on a so-called “Uni- 
form Premium Plan.” Through an alleged 
mistake of the insurer’s officers at the home 
office, defendant was issued a “Pension 
Policy, age 65.” The difference between the 
policy allegedly applied for and the one is- 
sued was that under the latter the insured 
was entitled upon maturity to benefits in 
twice the amount afforded by the former. 
The premium paid by the insured through- 
out the life of the policy was somewhat over 
one half the premium the insurer normally 
required for its “Pension Policy, age 65.” 
Although the policy was in the company’s 
hands on several occasions for loan purposes 
after its issuance, the error was not discov- 
ered, allegedly because its loan division had 
no connection with its policy-writing divi- 
sion. In 1946, the company first became 
aware of its mistake and sought a substitu- 
tion. Upon the insured’s refusal, suit was 
brought to reform the policy. The court con- 
cluded that the incontestable clause pre- 
cluded an action to reform the policy and 
that there was no mutual mistake. Judg- 
ment for the insurer was _ reversed.— 
Richardson v. The Travelers Insurance 
Company. United States Court of Appeals 
for the Ninth Circuit. December 13, 1948. 
13 CCH Lire Cases 538. 

Alvin Gerlack, San Francisco, California, for 
Appellant. 


Joseph T. O’Connor, Harold H. Cohn, San 
Francisco, California, for Appellee. 


FIRST WIFE v. SECOND WIFE 


(ILLINOIS) 
e Change of beneficiary 





The insured’s policy of life insurance re- 
served to him the right to change the bene- 
ficiary by written request on the Society’s blank 
filed at its home office, such change to take 
effect only upon the endorsement of the insurer. 
Following a divorce from his first wife, the 
insured wrote the company and requested 
the issuance of a duplicate policy and a 
change of beneficiary to his second wife. 
In view of the fact that the insured’s wife 
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had possession of the policy, the insurer ad- 
vised the insured that it would retain the 
request for change, but inasmuch as it did 
not have the policy it could not endorse it, 
and could not issue a duplicate policy. Sub- 
sequently, the insured died, and both the 
first and second wives claimed the death 
benefits. The court ruled that the endorse- 
ment requirement was merely ministerial and 
did not defeat the change of beneficiary 
where the insured had done all that he 
reasonably could to effect the change of 
beneficiary, which would include a situation 
where a divorced wife held the policy with- 
out any reasonably sustainable claim. Mere 
delivery of the policy to the insured’s first 
wife was not sufficient evidence of a gift of 
the policy to her, and evidence offered of 
oral conversations and written communica- 
tions between the insured and his first wife 
during their period of coverture was not 
admissible under applicable rules of evi- 
dence. Judgment was entered in favor of 
the second wife—Hodges v. The Equitable 
Life Assurance Society. United States Dis- 
trict Court, Northern District of Illinois, 
Eastern Division. November 12, 1948. 13 
CCH Lire Cases 495, 

Scott, MacLeish & Falk, 134 S. LaSalle Street, 
Chicago, Illinois, for Lois M. Hodges. 

Mayer, Meyer, Austrian & Platt, 231 S. La- 
Salle Street, Chicago, Illinois, for Equitable Life 
Assurance Society. 

Browning & Parkin. 120 S. LaSalle Street, 
Chicago, Illinois, for Mary Slewers W. Hodges. 


WIFE CLAIMS 
CHANGE OF BENEFICIARY 


(DISTRICT OF COLUMBIA) 
e@ National Service Life Insurance. 


The insured’s parents were the named 
beneficiaries of his National Service Life 
Insurance policy. However, his wife claimed 
that by a change she had been named in 
their stead. No writing, formal or informal, 
explicit or merely suggestive, nor any pur- 
ported copy of such a writing, evidencing 
a change in beneficiary, was produced. The 
evidence presented by plaintiff wife con- 
sisted principally of the testimony of two 
friends and fellow officers of the insured. 
One stated that on a certain day preliminary 
to a plane flight, he had secured “benefi- 
ciary blanks” from the disbursing officer of 


the outfit and that he gave one to the in- 
sured, who made motions as though writing 
on the form. The other officer said that in a 
conversation about insurance the insured 
“told me he had made it out to his wife,” 
This testimony did not remotely approach 
the evidence necessary to establish by parol 
the contents of a lost or missing document. 
The regulation of the Veterans’ Adminis- 
tration require that a change of beneficiary 
be evidenced in writing. While no particular 
form is necessary for that writing, the re- 
quirement that there be a writing is the 
minimum necessary to protect the public, 
the families and loved ones of servicemen 
and the interests of the insureds against un- 
mitigated fraud. Judgment for the wife was 
reversed.—Cohn et al. v. Cohn et al. United 
States Court of Appeals for the District 
of Columbia. December 20, 1948. 13 CCH 
Lire CAses 535. 


Arthur L. Willcher, for Appellants. 


Warren E. Miller, David S. Allshouse, for 
Appellee Cohn. 


George Morris Fay, United States Attorney, 
John D, Lane, Assistant United States Attorney, 
D. Vance Swann, Thomas E. Walsh, Attorneys 
for Department of Justice, for United States. 


NAVY V-12 STUDENT 
KILLED IN AUTO ACCIDENT 


(NEW JERSEY) 
@ Military exclusion clause 





Under the insured’s life insurance policy, 
no accidental death benefit was payable if 
death resulted from any cause while the 
insured was in the military or naval forces 
of any country at war. While the insured 
was a Navy V-12 student at Trinity College 
in Hartford, Connecticut, and while on leave, 
he sustained fatal injuries in an automobile 
accident. Was the insurer liable for double 
indemnity? The court declared that it would 
be difficult for the insurer to express more 
clearly that the cause of death was immate- 
rial to the question of liability and that 
liability depended entirely on the status of 
the insured. The real problem was whether 
the insured was a member of the Naval 
Forces within the meaning of the policy. 
Although a V-12 student occupied a some- 
what anomolous status, the court reached 
the conclusion that the enlistment oath, the 
uniform, the Navy pay and discipline would 
fix the status of the insured in the mind ot 
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most people rather than the circumstance 
that he was a student in a New England 
college. Judgment for the insurer was af- 
firmed.—Feick v. The Prudential Insurance 
Company of America. New Jersey Superior 
Court, Appellate Division. December 9, 
1948. 13 CCH Lire Cases 545. 

Jacob M. Goldberg, 790 Broad Street, Newark, 
New Jersey, for Plaintiff, AppeNant. 


Martin B. O’Connor, O'Connor & O'Connor, 
Ralph V. Mancini, 286 N. Broad Street, Eliza- 
beth, New Jersey, for Defendant, Respondent. 


CONDITIONAL 
OR ABSOLUTE DELIVERY? 


(NORTH CAROLINA) 
@ Issue of fact 





The deceased applied for a life insurance 
policy on June 3, 1947, at which time he 
made an advance payment of five dollars, 
which was sent to defendant with the appli- 
cation. The policy was issued, together with 
an official premium receipt showing the pre- 
mium to be $25.41 with advance payment 
of five dollars, and was sent to defendant’s 
authorized agent, who countersigned the 
receipt and delivered both the policy and 
the receipt to the applicant. The policy 
provided that it should not take effect until 
the first premium was paid and that no 
agent had authority to deliver any policy 
contrary to the provisions thereof. The 
agent claimed that delivery of the policy 
and receipt was for purposes of inspection 
only. However, on cross-examination he 
stated that he left the policy on the under- 
standing that the applicant would pay the 
balance of the first premium out of the first 
government check thereafter received by 
him. The applicant was accidentally killed 
on September 23, 1947. On October 29, de- 
fendant’s claim department inquired by letter 
of its agent whether or not the deceased 
gave him a note for the balance of the 
annual premium under this policy or whetherr 
he had made any arrangement with him to 
complete the payment at some later date. 
In view of the conflicting testimony on the 
disputed issue as to whether there was a 
conditional delivery of the policy for inspec- 
tion purposes or an absolute delivery upon 
acceptance of the applicant’s promise to 
pay the balance of the first premium out 
of his first check, it was error to direct a 
verdict for plaintiff. Judgment for plaintiff 


was reversed and the cause remanded for 
a new trial—Stallings v. Occidental Life 
Insurance Company. North Carolina Su- 
preme Court. November 18, 1948. Filed 
November 24, 1948. 13 CCH Lire CAsEs 
531. 

E. C. Bulluck, for Plaintiff, Appellee. 


Smith, Leach & Anderson, for Defendant, Ap- 
pellant. 


INJURY IN FALL 
ON ICY SIDEWALK 


(MISSOURI) 


@ Accident insurance 
Cause of death 
Exclusion clause 


The insured’s policy provided indemnity 
for loss of life, limb, sight or time by acci- 
dental means, and for loss of time by sick- 
ness. The insurance did not cover any 
injury to or disease or derangement of the 
organs peculiar to women. On February 
28, 1945, the insured fell on an icy sidewalk. 
She complained to her doctor of pain in 
her back, hips and lower abdomen, profuse 
menstruation and nervousness. The doctor 


treated her at her home for two weeks, after 
which time she was removed to a hospital, 
where she died within two weeks. The 
evidence was conflicting as to whether the 
insured’s injury was the result of the acci- 
dent and whether it was an injury to her 


female organs. In the death certificate the 
doctor said that the cause of the abscess was 
unknown and that the uterus, womb and 
Ovaries were normal. On the other hand, 
he also stated that the prolonged and con- 
tinuous bleeding, which weakened the pa- 
tient to the extent of causing terminal 
pneumonia, which resulted in death, was 
from the womb and inside wall of the 
uterus, organs peculiar to women. The 
issues were submitted to the jury, which 
found for defendant. Judgment for defend- 
ant was affirmed.—Legger v. Great Northern 
Life Insurance Company. St. Louis Court 
of Appeals, Missouri. Filed December 21, 
1948. 13 CCH Lire Cases 541. 

Vernon C. Oetting, Ernest L. Keathley, 818 


Olive Street, St. Louis, Missouri, for Plaintiff, 
Appellant. 


Jones, Hocker, Gladney & Grand, Lon Hocker, 
Jr., Benjamin Roth, Vincent L. Boisaubin, 407 
N. Eighth Street, St. Louis 1, Missouri, for De- 
fendant, Respondent. 
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INSURED BURNED 
IN GARAGE FIRE 


(TEXAS) 
© Cause of loss 

The insured, a railroad engineer, was in 
the habit of using a garage apartment at 
the rear of his home, in order not to dis- 
turb the household when he returned from 
work at a late hour. Awakening one morn- 
ing in the apartment, the insured smelled 
gas. Investigation revealed that a rubber 
hose supplying gas to a heater in the room 
had become unfastened. He replaced the 
hose, opened the door; then went back to- 
ward the heater; striking a match to light 
it, he set off a gas explosion. The bene- 
ficiary sought to recover under two health 
and accident policies providing for double 
indemnity if the injury causing loss of life 
was sustained by the burning of a com- 
pleted building while the insured was there- 
in. The walls and ceiling were of sheet 
rock, and the floor concrete. The only 
wood in the construction was trim, and 
although these parts were singed and burned, 
they were not consumed. Some of the fur- 
nishings were wholly destroyed, whereas 
some were only partially destroyed. Plain- 
tiff completely failed to show that the burns 
were from the burning of the building rather 
than from the burning of its contents or 
from the explosion. Judgment for plaintiff 
was reversed and the cause remanded for 
a new trial_—Provident Life and Accident 
Insurance Company of Chattanooga, Ten- 
nessee, et al. v. Brooks. United States 
Court of Appeals for the Fifth Circuit. 
December 7, 1948. 13 CCH Lire Cases 526. 

Alexander Gullett, Joe G. Rollins, Denison, 
Texas, for Appellee. 


J. S. Freels, Joe A. Keith, Sherman, Texas, 
for Appellants. 


HEART OR CANCER DISABILITY 


(TEXAS) 
@ Sick benefits 





The insured, an active man sixty years of 
age, had been regularly and steadily em- 
ployed as a salesman for some sixteen years. 
He had been interested in recreation, taking 
long walks, and otherwise leading a normal 
life. On October 15, 1945, he became ill 
and remained disabled to work until his 


death on August 19, 1946. Plaintiff bene- 
ficiary sought to recover sick benefits on a 
health and accident policy issued by defend- 
ant to the insured on August 20, 1945, 
alleging that the disability resulted solely 
from cancer of the bronchus and lung. The 
insurer refused payments, contending that 
the cause of disability was a heart condi- 
tion having its‘inception less than six months 
from the date of the policy and, therefore, 
excluded from coverage. To all appear- 
ances, and in the normally accepted sense 
of the word, the insured was of sound health 
up until October 15, 1945. But a chronic 
heart condition and hardening of the arteries 
were such that, scientifically or medically 
speaking, he was not free of disease when 
he obtained his insurance. The medical 
testimony established that, but for the can- 
cer, the insured would not have been in- 
capacitated to perform the duties of his 
employment, and that if the unfavorable 
influence of the cancer could have been 
eradicated, the heart condition which it had 
aggravated would have improved and the 
insured could have returned to work. Judg- 
ment for plaintiff was affirmed.—American 
Casualty and Life Company v. Butler. Texas 
Court of Civil Appeals, Galveston. Novem- 
ber 18, 1948. Rehearing denied, December 
9, 1948. 13 CCH Lire Cases 521, 

John C, Ridley, Houston, Texas, Chaney & 
Davenport, Dallas, Texas, for Appellant. 


Carl F. Hendrix, Thomas M. Phillips, Baker, 
Botts, Andrews & Parish, Houston, Texas, for 
Appellee. 


WIDOW AND GRANDCHILDREN 
CLAIM PROCEEDS 


(TENNESSEE) 


@ Declaratory judgment 
Statutes construed 





The insured had been married previously 
and had two children, who died before his 
second marriage; these children were sur- 
vived by their own children. Following the 
insured’s death a suit for a declaratory judg- 
ment was brought to determine to whom the 
proceeds of his life insurance policy should 
be paid. The contest was between the two 
sets of grandchildren and the second wife. 
Williams’ Code, Section 8456 provides that 
any life insurance effected by a husband on 
his own life shall, in case of his death, inure 
to the benefit of his widow and children, 
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and the money thence arising shall be 
divided between them according to the stat- 
utes of distribution, without being subject 
to the debts of the husband. The distribu- 
tion of personalty is regulated by Code Sec- 
tion 8389, which provides that the personal 
estate of any person who dies intestate, after 
the payment of debts and charges against 
the estate, shall be distributed to the husband 
or wife and children, or the descendants of 
children representing them equally, the hus- 
band or wife taking a child’s share. Con- 
struing Code Sections 8456 and 8389 together, 
the court was of the opinion that the grand- 
children take the interest their parents would 
have taken, if living. “We do not think that 
under Section 8456 the proceeds arising from 
the policy should be strictly held to be 
divided between the widow and the children, 
but should be construed in the light of the 
provision of Section 8389, which provides 
for representation.” Judgment allowing the 
widow one third and the grandchildren the 
other two thirds by representation, was af- 
firmed.—Commerce Union Bank v. Walters 
et al. Tennessee Supreme Court. Decem- 
ber 11, 1948. 13 CCH Lire Cases 533. 

Bailey & Powell, Nashville, Tennessee, for 
Mrs, Laura B. Walters. 


Albert Williams, Hugh C. Howser, Nashville, 
Tennessee, for Harry G. Walters, Jr., et al. 


MATERIAL 
FALSE REPRESENTATIONS 





(NEW JERSEY) 
e Cancellation of policy 


The insured died on July 19, 1942, as a 
result of a cerebral hemorrhage. On No- 
vember 5, 1941, he had applied for a life 
insurance policy, stating in the application 
that he was in sound health, did not have 
heart disease, and had not been treated for 
an ailment or disease by a physician or in 
any hospital. As a result of injuries suf- 
fered at his place of employment, in May, 
1941, the insured consulted Doctor Yolken, 
who discovered that the insured was suffer- 
ing from myocarditis and a disease of the 
coronary artery and referred the insured to 
Dr. Cohn for an electrocardiogram. Cohn 
confirmed the diagnosis. After concluding 
the treatment for the injuries, Dr. Yolken 
continued to treat the insured for the heart 
ailment, and for that purpose was visited 


ten times by the insured. Dr. Yolken testi- 
fied that the disease continued until the time 
of the insured’s death. On June 21, 1941, 
the insured was examined by Dr. Yager, 
another heart specialist, who took an elec- 
trocardiogram and a fluoroscopy. He d‘ag- 
nosed the insured’s trouble as generalized 
arteriosclerosis, coronary sclerosis and myo- 
cardial fibrosis. He testified that the in- 
sured’s condition was poor, that the disease 
Was progressive and usually led to cerebral 
hemorrhage. The court concluded that the 
false representations were material and en- 
titled the insurer to rescind.—John Hancock 
Mutual Life InsuranceeCompany v. Briglia- 
doro. New Jersey Superior Court, Chan- 
cery Division, Passaic County. November 
30, 1948. 13 CCH Lire Cases 520. 

McCarter, English & Studer, 11 Commerce 
Street, Newark, New Jersey, for Plaintiff. 


David Cohn, 115 Market Street, Paterson, New 
Jersey, for Defendant. 


POLICY ASSIGNED AS FIRM ASSET 


(DISTRICT OF COLUMBIA) 
© Beneficiary’s rights 


Plaintiff husband entered into a partner- 
ship with two others, the agreement providing 
that if a partner died during the continuance 
of the partnership, the value of his share 
or the amount of his contribution should be 
paid to his representative or next of kin, 
and that to facilitate payment the firm would 
take out insurance at its expense on each part- 
ner’s life in an amount of the value of his 
share. In each policy the wife of the in- 
sured partner and the other two partners 
were named as beneficiaries. The right to 
receive dividends and other benefits, to 
change the beneficiary, and to assign the 
policy, all without consent of any other 
person, was reserved to the firm or its 
assigns. Subsequently, the three partners 
sold “all of the assets, including all con- 
tracts, rights or choses in action” to defend- 
ants, subject, however, to all of the debts 
and obligations against the partnership. The 
court held that the policy was an asset of 
the firm and was assigned, together with 
the rest of its assets, and, therefore, the 
assignment ended the rights of the bene- 
ficiaries named in the policy, since the policy 
expressly provided that the interest of any 
beneficiary should be subject to any assign- 
ment of the policy. Judgment for defend- 
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ants was afirmed.—Brand v. Erisman et al. 
United States Court of Appeals for the 
District of Columbia Circuit. December 13, 
1948. 13 CCH Lire Cases 518. 


W.C. Sullivan, for Appellant. 


Irving B. Yochelson, Solomon Grossberg, Isa- 
dore Brill, for Erisman and Carroll. 


John E. Powell, Arthur P. Drury, John M. 
Lynham, for Connecticut Mutual Life Insurance 
Company. 


RADIOMAN-GUNNER 
KILLED IN CRASH 


(SOUTH DAKOTA) 
e@ Aeronautics exclusion 





The insured’s life insurance policy con- 
tained a rider providing that death resulting 
directly or indirectly from participating in 
aeronautics, as passenger or otherwise, or 
from exposure to any hazard incident thereto, 
was a risk not assumed by the company. 
The policy did not exclude hazards inci- 
dental to war nor fare-paying passengers. 
The insured was aviation radioman and ma- 
chine gunner on a Navy plane which crashed 
on a reef near Ormed Island when the pilot 
lost control of the plane, which was on an 
authorized flight over enemy-held territory. 
War Department documents stated that the 
exact cause of the crash was not deter- 
mined, but that it appeared possible that 
Japanese anti-aircraft fire might have dam- 
aged the plane. Defendant contended that 
the insured’s death resulted directly or in- 
directly from participating in aeronautics, 
or from exposure to any hazard incident 
thereto, and further contended that the 
language of the rider excluded the insured 
while ridng in aircraft whether or not he 
took part or aided in the operation of the 
aircraft. Plaintiffs disputed this contention 
and also claimed that even though the in- 
sured was participating in aeronautics at the 
time of his death, such death did not result 
directly or indirectly from such participa- 
tion. Under the terms of the policy, the 


insurer’s liab lity was excluded only when 
the cause of death was incident to the ordi- 


nary risk of aeronautics. The insurer failed 
to sustain the burden of proving that death 


resulted from the excluded risk. The court 


Vea 


concluded that death resulted from a risk 
of war and not from participating in acro- 
nautics, as a passenger or otherwise. Judg- 
ment for the insurer was reversed.—Tcmmey 
et al. v. Phoenix Mutual Life Insurance 
Company of Hartford. South Dakota Su- 
preme Court. Filed December 2, 1948. 13 
CCH Lire Cases 516. 

Charles P. Warren, Pierre, South Dakota, 


Temmey & Luby, Huron, South Dakota, for Ap- 
pellants. 


Boyce, Warren, Murphy & McDowell, Sioux 
Falls, South Dakota, for Respondent. 


EMPLOYMENT TERMINATED 


(ARKANSAS) 
e Group insurance 


On October 30, 1943, the deceased ceased 
working for her employer. The company 
records stated that employment was termi- 
nated because of a reduction in the number 
of employees, whereas plaintiff's witness tes- 
tified that the insured was disabled. Death 
occurred on March 3, 1944, and the bene- 
ficiary brought suit, claiming that a group 
certificate was in force at the time of the 
insured’s death. In view of the provision 
that the insurance would cease in case of 
termination of employment for any reason 
whatever, it was immaterial whether the 
company dispensed with the insured’s serv- 
ices because of her physical condition or 
because of a reduction in the working force. 
A letter written by the employer, dated 
November 23, 1943, stating that her group 
policy had been increased, although written 
within the thirty-one day period within which 
time the insured could have converted her 
group insurance to some form of permanent 
insurance if she had made application, ai- 
forded no evidence that the coverage of the 
group policy continued past the date of 
termination of her employment. Judgment 
for defendant was affirmed.—Doles v. Metro- 
politan Life Insurance Company. Arkansas 
Supreme Court. November 29, 1948. 13 
CCH Lire Cases 514. 

P. L. Smith, for Appellant. 


Moore, Chowning & Mitchell, for 
Appellee 
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GAS WATER HEATER EXPLOSION 





(TEXAS) 


@ Landlord’s liability 
Contributory negligence 


One December morning plaintiff and his 
wife awakened to find their kitchen ablaze. 


AWMUNEAINLN 000, 00000LUEOEDENENNAOUOUUONENAUUUUENAAOAUUUUENOALOOOEGAEUOUUOONNUOOUNNAAUUUEUREAUUUEERNOOGUUSEETOOOUUOEUUUU OCCA TUAEUUUEA UU EAAT UTE 


NEGLIGENCE than 


(Other 


Automobile) 


guaunyonngvgnnnenznvuvcaaveeeenerovevagyenenasveencarnengeacueseengenvvevecvanneatncaneengeneneaceeevee average ANS 


Page 
Municipality's Liability—continued 
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Loading operatton—Tank dropping on 
truck driver (Ga.) 
Lodge member injured — Stairway 
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Lodger injured—Open 
(Miss.) 
Restaurant customer tnjured—Stair- 
wavy (Pa ) 
Speedboat passengers injured — Ex- 
plosion (M:ch.) 
Tenant's invitee 
floor (Ga.) 
Theatre patron injured — Concealed 
step-down (Kan.) 


Power Company’s Liabilitv—Delay in 
cutting fallen wire (Mich.) 


Promoter's Liability—Spectator injured 
—lWVrestl'ng match (Neb.) 
Railroad’s Liability 
Assister to passenger injured—Jump 
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Some two months earlier 


they had first 
smelled gas escaping from the water heater 
and had reported the fact to defendant, 
who promised to have the heater repaired 
but failed to do so. Since plaintiff had 
repeatedly defendant of the defec- 
tive condition of the heater, and in view 
of the housing shortage and the fact that 


notified 
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plaintiff was a student whose wife was 
advanced six months in pregnancy, and the 
further fact that defendant had repeatedly 
promised to make the repairs, the court 
declared that plaintiff should not have been 
held contributorily negligent as a matter 
of law in remaining in the apartment. The 
question was one for the jury. Judgment 
for defendant was reversed and the cause 
remanded.—Lang v. Henderson. Texas Su- 
preme Court. December 1, 1948. 16 CCH 
NEGLIGENCE Cases 400. 

S. S. Barbaria, Henry D. Akin, Dallas, Texas, 
for Petitioner. 

Eades & Eades, Dallas, Texas, for Respondent. 


LODGE MEMBER 
FALLS ON STAGE STAIRWAY 


(WASHINGTON) 
® Absence of handrails 


Plaintiff, a seventy-two-year-old woman, 
fell on the stairs leading to the stage of an 
auditorium owned by defendant. It was 
argued that defendant violated the require- 
ments of Section 3305 of the Uniform 
Building Code of 1937, which requires that 
all stairways exceeding forty-four inches 
in width have handrails, and that such 
violation constituted negligence per se. The 
steps upon which plaintiff fell were thirteen 
inches wide and sixty-three inches long. 
A glance at Webster and the applicable 
provisions of the ordinance convinced the 
court that the steps did not constitute a 
stairway within the meaning of the building 
code and that defendant was not required, 
under the ordinance, to place handrails on 
them. Judgment for defendant was af- 
firmed, the court concluding that the steps 
were of sound construction and were of 
proper and reasonable height depth and 
width that the auditorium was well lighted 
and that defendant was under no positive duty 
to place handrails on the stairs——Jellum 
et al. v. Normanna Lodge Number 3, 
Sons of Norway, Inc. Washington Su- 
preme Court, Department Two. November 
16, 1948. 16 CCH NEGLIGENCE CAsEs 397. 

Langlie & Todd, Richard S. White, for Ap- 
pellants. 

O. D. Anderson, J. P. Hunter, for Respondent. 
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FIRE STARTED 
BY INTOXICATED BELLHOP 


(MISSISSIPPI) 


® Guest’s property destroyed 
Hotelkeeper’s liability 


Plaintiff's personal property was destroyed 
in a fire which was started by an intoxi- 
cated bellhop in a hotel in which plaintiff 
was a guest. When the bailee showed the 
loss of the bailed property in a fire, this 
prima facie acquitted the bailee of the 
charge of negligence, and the burden shifted 
to the bailor to prove defendant's negli- 
gence. Plaintiff undertook to do this by 
proving that the bailee had employed an 
incompetent bellhop, who was frequently 
drunk while performing his duties, which 
habit was known to the bailee, and that 
through the carelessness of the bellhop the 
fire was started. However, at the time 
the bellhop negligently started the fire, he 
was not the servant of the bailee. His 
uniform had been taken from him by the 
hotel manager, who had told him to stay 
in the dressing room; at most he was no 
more than a licensee. The trial court prop- 
erly granted the peremptory instruction 
for defendant.—Kerr v. Hudson Hotel Com- 
pany. Mississippi Supreme Court. Novem- 
ber 22, 1948. 16 CCH NeEGLicence CAseEs 
ave. 

Holcomb & Curtis, Clarksdale, Mississippi, for 
Appellant. 


Roberson, Luckett & Roberson, Maynard, Fitz- 
gerald & Maynard, Clarksdale, Mississippi, for 
Appellee. 


ASSISTER JUMPS 
FROM MOVING TRAIN 


(MISSISSIPPI) 
® Railroad’s liability 


Plaintiff, who was assisting his sister-in- 
law with her luggage, inquired of the train 
porter in the presence of the conductor at 
the entrance to the train as to whether 
or not he might carry her luggage on the 
train and whether he would have time to 
do so and then get off. Upon receiving 
an affirmative answer, and in the absence 
of an offer on the part of the porter to 
take the luggage on the train, plaintiff 
accompanied his sister-in-law on the train. 
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Before he had time to place the second 
suitcase on the rack, the train began to 
move, and he hurriedly retraced his steps. 
Encountering the conductor in the aisle 
near the entrance, he asked if he could 
get off and received an affirmative reply. 
He was preceded by the porter to the plat- 
form where the trap door had been lowered 
over the steps and the door closed. The 
porter opened the door and told him to 
jump. Defendant owed to plaintiff the duty 
not to start the train until he had time to 
get off, since those in charge knew the 
purpose for which he had entered the train; 
or it became their duty to offer to stop 
the train so that he could get off in safety. 
Plaintiff’s negligence in jumping from a 
moving train would not bar recovery if 
the negligence of defendant was continuing 
as a contributory cause of his jumping. 
The trial court erred in granting defend- 
ant’s peremptory instruction, as the cause 
should have been submitted to the jury 
under proper instructions. Judgment for 
defendant was reversed and the cause re- 
manded.—McClellan v. Illinois Central Rail- 
road Company. Mississippi Supreme Court. 
November 22, 1948. 16 CCH NEGLIGENCE 
Cases 371. 

Berger, Berger, Calion, Natchez, Mississippi, 
for Appellant. 


L. A. Whittington, Natchez, Mississippi, Jesse 
E. Johnson, Jr., Charles A. Hershell, Vernon 
W. Foster, Chicago, Illinois, Louis E. Burch, 
Jr., Memphis, Tennessee, for Appellee. 


NOXIOUS MATTER DISCHARGED 
FROM FLOATING MAGAZINES 


(WASHINGTON) 


® Pollution of clam farm 
Federal Tort Claims Act 


Because of congested conditions in many 
of the country’s ports, the United States 
Navy anchored sixteen of its ammunition 
cargo vessels in Discovery Bay, Washing- 
ton. The vessels had previously been en- 
gaged in active logistical support of combat 
operations in the Pacific theatre of war. 
Following the termination of hostilities 
with Japan, they were sent to Discovery 
Bay to await assignment to continental 
American ports for unloading. Plaintiffs 
owned tidelands adjacent to the Bay upon 
which they maintained a commercial clam 


NEGLIGENCE (Other than Automobile) 


farm. Oils, sewage and other noxious 
matter discharged by the ships into the 
waters of the bay polluted both the waters 
and the adjacent tidelands. As a result of 
this pollution, the State of Washington 
prohibited the taking of clams from plain- 
tiffs’ lands for sale to the public. This 
order continued in force until the end of 
the normal clam digging season. Plaintiffs 
sought to recover damages under the Fed- 
eral Tort Claims Act for partial permanent 
injury to the clam farm and loss of the 
season’s profits, totaling $46,000. Defend- 
ant contended that the vessels were engaged 
in “combatant activities during time of 
war,” and based a motion for summary 
judgment on an exception to sovereign 
liability embodied in the Act. Reversing 
a judgment for defendant, the court de- 
clared that aiding others to swing the 
sword of battle is certainly a combatant 
activity, but that the act of returning equip- 
ment to a place of safekeeping after all of the 
fighting is over cannot logically be cataloged 
as combat activity.—Johnson et al. v. United 
States of America, United States Court 
of Appeals for the Ninth Circuit. Novem- 
ber 5, 1948. 16 CCH NEcLIGENcCE CAsEs 
409. 

Ryan, Askren & Mathewson, William J. Mad- 
den, Seattle, Washington, for Appellants. 


J. Charles Dennis, United States Attorney, 
Frank Pellgrini, Assistant United States Attor- 
ney, Seattle, Washington, for Appellee. 
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PATIENT BURNED 
BY HOT WATER BOTTLES 


(MISSISSIPPI) 
® Charitable hospital’s liability 


While plaintiff, a patient in defendant’s 
charitable hospital, was under the influence 
of an anesthetic, his arm was badly burned 
by hot water bottles placed about him by 
the nurses in charge. Suit was brought 
against the hospital for its negligence under 
the respondeat superior doctrine. The in- 
struction to the jury placed undue emphasis 
upon the failure of defendant to employ 
nurses in sufficient numbers and empha- 
sized, almost to the exclusion of any other 
theory, that the issue involved was the negli- 
gence of defendant’s nurses. Under Mis- 
sissippi decisions, a charity hospital would 
not be liable for the negligence of its nurses 
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if it had exercised reasonable care in the 
selection and employment of such nurses. 
Therefore, while it is necessary to show 
that the patient suffered injuries as a result 
of the negligence of the nurse, liability 
in this instance is not referable to the 
respondeat superior doctrine, but is the 
result of its direct original negligence in 
the employment of the offending nurses. 
The testimony raised an issue for the jury 
as to whether the hospital exercised reason- 
able care in the selection of the particular 
nurses whose ministrations resulted in in- 
jury to plaintiff. However, the judgment 
was reversed and the cause remanded for 
trial solely upon the issue of the negligence 
vel non of the hospital in the selection 
of the particular nurses referred to, to- 
gether with the issue as to whether or not 
the injuries proximately resulted from the 
negligence of a nurse of whose incompetance 
the hospital knew or should reasonably 
have known.—International Order of 
Twelve Knights & Daughters of Tabor in 
Mississippi v. Barnes, etc. Mississippi Su- 
preme Court. November 22, 1948. 16 CCH 
NEGLIGENCE CAsEs 406. 

Walter Sillers, Rosedale, Mississippi, Smith 
& Jones, W. W. Simmons, Cleveland, Missis- 


sippi, B. A. Green, Mound Bayou, Mississippi, 
for Appellant. 


Alexander & Feduccia, Cleveland, Mississippi, 
for Appellee. 


SLIPPERY HALLWAY FLOOR 
(GEORGIA) | * : - 
® Tenant’s business invitee injured 





As plaintiff entered defendant’s office 
building, she observed that one of its serv- 
ants had been mopping the hallway, but 
the part used by her seemed to have dried 
off. There was nothing to indicate that 
the floor surface was slick and that it 
would not be safe for her to use. However, 
on returning from the doctor’s office to 
the elevator, she slipped and fell on the 
wooden hallway floor. The petition alleged 
that the floor was worn slick and smooth 
from excessive wear; that there was no 
coating of paint or other substance to 
prevent the floor’s absorbing the water 
used in cleaning; and that, consequently, 
an unusual and excessive amount of slick, 
soapy water was absorbed into the floor, 
rendering it extremely slippery, although 


its outward appearance belied its treacher- 
ous condition. The trial court did not 
err in overruling the demurrer, and the 
evidence was sufficient to sustain the ver- 
dict for plaintiff. Judgment for plaintiff 
was affirmed.—Macon Academy Music Com- 
pany v. Carter. Georgia Court of Appeals, 
November 13, 1948. 16 CCH NEcLIcEeNce 
Cases 406. 

Harris, Harris, Russell & Weaver, Macon, 
Georgia, for Plaintiff. 


Martin, Snow & Grant, George C. Grant, 
Macon, Georgia, for Defendant. 


SEWER OVERFLOWING 


(GEORGIA) 


® Merchandise damaged 
Lessors’ liability 





Plaintiff had a quantity of merchandise 
stored in space leased from defendants in 
a warehouse. During a heavy rainstorm, 
the sewers on the premises overflowed, and 
water flowed into the space occupied by 
plaintiff's goods. There was evidence that 
the rainstorm was “pretty heavy.” The 
testimony indicated that a catch basin, a 
part of the surface sewer system, was 
clogged with debris and thus impeded the 
flow of water, causing it to overflow, and 
that on the morning following the rain 
much debris was removed from the catch 
basin by defendants’ employees. The pro- 
visions in the lease which, under certain 
circumstances, were to “save and keep the 
lessor forever harmless and indemnified 
against” damage did not relieve defendants 
from liability for damage sustained by plain- 
tiff because of failure to keep the sewer 
system in good repair, as they contracted 
and obligated themselves to do in another 
paragraph of the lease. The evidence did 
not authorize the jury to find that the 
rain was an “act of God” in the legal sense 
of the term, and the trial judge did not 
err in failing to so charge the jury. The 
term “act of God” in its legal sense applies 
only to events in nature so extraordinary 
that the history of climatic variations and 
other conditions in the particular locality 
affords no reasonable warning of them. 
Judgment for plaintiff was affirmed.—Samp- 
son et al. v. General Electric Supply Cor- 
poration. Georgia Court of Appeals. No- 
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vember 11, 1948. 16 CCH NEGLIGENCE 


Cases 374. 


Smith, Partridge, Field, Doremus & Ringel, 
Atlanta, Georgia, for Plaintiff. 


Harry S. McCowen, Atlanta, Georgia, for De- 
fendants. 


OIL ON STORE STAIRWAY 


(MISSOURI) 
® Customer injured 





A gallon jug of linseed oil had broken 
and spread over most of the steps of the 
stairway leading from the main floor to the 
basement in defendant’s store. At the time 
plaintiff entered the store, defendant knew 
that the stairway had oil on it and knew 
that three women had slipped in the oil. 
Plaintiff descended the steps behind his 
brother-in-law and did not see the oil until 
he stepped into it, slipped and injured him- 
self. The steps and oil were the same 
brown color. It is true that the law 
requires a person to make ordinary use of 
his faculties to observe and avoid danger, 
but it is equally true that one is not re- 
quired to look out for danger where there 
is no reason to apprehend any. Plaintiff 
was not required to assume that the stairs 
would be unsafe and, therefore, be unusually 
alert. The question of plaintiff’s contribu- 
tory negligence was one of fact for the 
jury, and judgment for plaintiff was af- 
firmed.—Rosebrough v. Montgomery Ward 
& Company, Inc. Springfield Court of 
Appeals, Missouri. November 24, 1948. 16 
CCH NEGLIGENCE CAseEs 408. 

Paul E. Bradley. George W. Wise, Joplin, 
Missouri, for Appellant. 


Burden & Shortridge, Joplin, Missouri, for 


Respondent. 


BAGGAGE TRUCK TONGUE 
LEFT ON PLATFORM 


(TENNESSEE) 


® Railroad’s liability 
Prospective passenger injured 





As plaintiff was proceeding toward and 
preparing to board defendant’s train, she 
tripped over the tongue of a baggage truck 
on the platform of the railway station. She 
alleged that the tongue had been carelessly 


left in such a position in an insufficiently 
lighted station. It was clearly the duty of 
defendant to provide a clear, unobstructed 
and well-lighted passageway from the sta- 
tion to the trains. There was sufficient 
evidence of negligence on the part of de- 
fendant to warrant submission of the issue 
to the jury, and judgment for plaintiff 
was affirmed.—Southern Railway Company 
et al. v. Wilkey. Tennessee Court of Ap- 
peals, Eastern Division. November 11, 1948. 
16 CCH NEGLIGENce Cases 411. 

Williams & Williams, Chattanooga, Tennessee, 
for Plaintiffs in Error. 


Charles A. Noone, Wood, Dietzen & Parks, 
Chattanooga, Tennessee, for Defendant in Error. 


OPEN SEWER VENT 


(MISSISSIPPI) 


® Lodger injured 
Instructions to jury 





Plaintiff, stepping into an open sewer 
vent on defendant’s property, received pain- 
ful and permanent injuries. It is the duty 
of the keeper of a lodging house to use 
reasonable care to provide the guest with 
reasonably safe means of ingress and egress; 
and when sufficient and suitable means 
have been designated and supplied for this 
purpose, the keeper is not under duty to 
any guest to maintain the entire premises 
in a safe condition, but only such parts to 
which guests are invited or which they 
customarily use. The jury was instructed 
at plaintiff’s request that it was defendant’s 
duty to maintain her premises in a reason- 
ably safe condition. There was no effort by 
the instructions to bring liability within the 
correct rule of law, and there was no other 
instruction to cure the error. Defendant 
had furnished a safe means of ingress at 
both entranceways. The vent was not 
within or closely upon either of the two 
entranceways, and there was some testi- 
mony that it was located twelve feet north 
of the regular entranceway. Its exact lo- 
cation was not clear, and the instructions 
relieved the jury of making any finding as 
to its location as long as it was anywhere 
on defendant’s property. Judgment for 
plaintiff was reversed and the cause re- 
manded.—Picard v. Waggoner. Mississippi 
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Supreme Court. November 22, 1948. 16 
CCH NEeEciicence Cases 415. 

Albert Sidney Johnston, Jr., Biloxi, Missis- 
s'ppi, for Appellant. 

T. J. White, Gulfport, Mississippi, for Ap- 


pellee. 


TRIPPED BY GAS PIPE IN STREET 





(TENNESSEE) 
® Gas company’s liability 


Defendant, engaged in laying a gas line, 
unloaded pipe along and in the street by 
throwing off one joint after another, thus 
stringing it out the length of the street, 
where the pipe lay for five days. Plaintiff 
had gone to a friend’s home when he looked 
up and saw that his home was afire. In 
running toward his house, he tripped on 
pipe in front of his home and fell forward 
into the trench which had been dug for the 
pipe. Running to do whatever was neces- 
sary to save his home and to assist his sister 
and father who lived with him, plaintiff was 
in great haste and under excitement and failed 
to see the pipe until he was tripped. The 
questions of negligence, contributory negli- 
gence and proximate cause were for the 
jury, and the trial court erred in granting 
defendant’s motion for a directed verdict. 
Judgment for defendant was reversed and 
the cause remanded for a new trial.—Ho- 
ward v. West Tennessee Gas Company. 
Tennessee Court of Appeals, Western Sec- 
tion, Jackson. November 24, 1948. 16 
CCH NEeEGiicence Cases 400. 

Clarke, Morgan & Norris, 
nessee, for Plaintiff in Error. 

Gray & Gray, Brownsville, Tennessee, for De- 
fendant in Error. 


Brownsville, Ten- 


TACKS IN BOTTLED BEVERAGE 
(MISSOURI) ; ; = ; ase 
® Implied warranty 





Plaintiff, who sustained injuries when he 
swallowed a tack in a bottled beverage, 
brought suit based on an implied warranty 
against defendant bottling company. The 


trial court permitted plaintiff’s attorney 
to cross-examine defendant’s witness to 
show that defendant had installed new 


machinery after the incident, which ma- 
chinery would be an improvement over the 
old in preventing the recurrence of the 
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Such testimony had no bearing 
the issue being tried. Judgment for 
plaintiff was reversed and the cause re- 
manded.—Foley v. Coca-Cola Bottling Com- 
pany of St. Louis. St. Louis Court of 
Appeals, Missouri. November 16, 1948. 16 
CCH NEGLIGENCE CAseEs 394. 

Paul H. Koenig, Edward W. Fredrickson, 4 


N. Eighth Street, Room 215, St. Louis 1, Mis- 
souri, for Respondent. 


Lashly, Lashly, Miller & Clifford, Oliver J 
Miller, 705 Olive Street, St. Louis, Missouri. 
for Appellant. 


FALL ON BRASS STRIP 
OF STAIRWAY 
(PENNSYLVANIA) 

® Restaurant owner’s liability 


The entrance to defendant’s restaurant, 
which was in the basement of the building, 
was six feet wide at the building line. 
Double doors at the entrance opened in- 
ward. <An_ eight-foot-wide stairway de- 
scended to a revolving door at the basement 
level, the entrance to the restaurant. Hand- 
rails are available to those using the stair- 
way. As plaintiff walked into the 
entranceway preparatory to going down 
the stairway, she slipped as she stepped on 
the brass strip along the edge of the step 
and fell. She was familiar with the entry- 
way and stairway, having been a patron 
almost daily for more than a year. She 
knew from past experience that the area- 
way was wet during inclement weather. 
By failing to use either of the two available 
handrails, plaintiff “voluntarily encountered 
a manifest danger.” Judgment for defend- 
ant was afirmed.—Ward v. Horn & Hardart 
Baking Company. Pennsylvania Superior 
Court. Filed November 10, 1948. 16 CCH 
NEGLIGENCE CASES 364. 

Owen F. McLane, 2324 Lincoln-Liberty Build- 


ing, Edwin Fischer. 818 Real Estate Trust Build- 
ing, Philadelphia, Pennsylvania, for Appellant. 

Peter P. Liebert. III, John J. McDevitt, III 
714 Widener Building, Philadelphia, Pennsy!- 
vania, for Appellee. 





QUAIL HUNTER SHOT IN EYE 
(CALIFORNIA) * 
© Joint liability 


Defendants were hunting quail on the 
open range with plaintiff, who had cautioned 
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them to exercise care when shooting and to 
keep in line. In the course of hunting, 
plaintiff proceeded up a hill, thus placing 
the hunters at the points of a triangle. 
Defendants’ view of plaintiff was unob- 
structed, and they knew his location. A 
quail was flushed and flew between plaintiff 
and defendants. Both defendants raised 
their guns and shot at the quail. One shot 
struck plaintiff in his eye and another in 
his upper lip. As plaintiff was not able to 
establish which of the two defendants 
caused his injury, the trial court rendered 
judgments against both defendants. De- 
fendants appealed, contending that they 
were not joint tortfeasors, since they were 
not acting in concert, and that there was 
not sufficient evidence to show which de- 
fendant was guilty of the negligence that 
caused plaintiff’s injuries. The one shot 
which entered plaintiff's eye was the major 
factor in assessing damages, and that shot 
could not have come from both guns. 
Affirming the judgment against defendants, 
the court declared that if defendants were 
independent tortfeasors and each liable for 
the damage caused by him alone, and, at 
least, where the matter of apportionment 
is incapable of proof, the innocent wronged 
party should not be deprived of his right 
to redress. The wrongdoers should be left 
to work out between themselves any ap- 
portionment.—Summers v. Tice et al. Cal- 
ifornia Supreme Court. November 17, 1948. 
16 CCH NeEcLicence Cases 360. 

Werner O. Graf, 608 S. Hill Street, Los An- 
geles, California, for Respondent. 


W. J. Purciel. G. M. Gale, 4459 E. Gage Av- 
enue, Bell, California, for Appellant Simonson. 


William A, Wittman, 8179 Seville Avenue. 
South Gate, California, Joseph D. Taylor, 215 
W. Seventh Street, Los Angeles, California, for 
Appellant Tice. 


DELAY IN CUTTING FALLEN WIRE 


(MICHIGAN) 


®Grain elevator destroyed 
Power company’s liability 


A grain elevator owned by plaintiff was 
destroyed by fire as a result of a 4,800 
volt primary wire coming in contact with 
a 220 volt secondary wire, thus transmitting 
4800 volts through the secondary and 
service wires into the switch box located 
inside the elevator. The fire was discovered 
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NEGLIGENCE 


(Other than Automobile) 


about noon. There was testimony to show 
that as early as 9:30 A. M., defendant had 
received notice at its office that a primary 
wire at or near the elevator had broken 
and that the end was hanging clear down 
to the ground, was “arcing” and would 
endanger someone’s life. The division engi- 
neer’s office had more than two hours before 
the fire started to get a crew to the pole 
where the wire could be cut, a distance of 
approximately seven miles. The court was 
of the opinion that the testimony sustained 
a conclusion on the part of the jury that 
after defendant had knowledge of the dan- 
gerous condition, it was fairly and reason- 
ably within its power, if it had used its 
available crews as speedily as reasonably 
possible, to have cut the wire and thus 
prevented the fire at the elevator. Judg- 
ment for plaintiff was affirmed.—The 
Okemos Elevator Company v. Consumers 
Power Company. Michigan Supreme Court. 
Filed December 17, 1948. 16 CCH NEcLI- 
GENCE CAsEs 459, 

Frederick C. Newman, Jr., 502 Hollister Build- 
ing, Lansing, Michigan, for Plaintiff. 


Shields, Ballard, Jennings & Bishop, 1400 
Olds Tower Building, Lansing, Michigan, for 
Defendant. 


UNLIGHTED FACTORY STAIRWAY 


(NEW JERSEY) 


® Tenant’s employee injured 
Landlord’s liability 


Plaintiff wife was injured as a result of 
a fall on an unlighted stairway while leaving 
work at 11:30 P. M., in a factory building 
owned by defendant, which leased the fourth 
floor of the building to plaintiff wife's 
employer. The means of ingress and egress 
to and from the fourth floor consisted of 
a flight of stairs inside the building with 
a landing on each floor and between the 
floors. The stairway leading from the third 
floor to the second floor was in darkness. 
Grasping the railing for guidance, plaintiff 
wife proceeded to descend; in doing so, she 
missed her step and fell. The stairway was 
equipped with lighting fixtures, but had 
remained unlighted for two or three months 
preceding the accident. Where a landlord 
retains in his possession and control the 
passageways and stairways for the com- 
mon use of tenants, he is bound to see that 
reasonable care is exercised to have the 
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means of passage reasonably fit and safe 
for use. However, there is no duty with 
respect to the safe use of the means of 
passage provided by him. Thus, if a pas- 
sageway reasonably fit for use is provided, 
but a light is requisite to use it safely at 
night, the obligation is not upon the land- 
lord to provide lights, unless the landlord has 
assumed to furnish light, either expressly 
by contract, by implication of law or by 
reason of statute. Since plaintiff's testi- 
mony failed to show any contractual re- 
sponsibility or assumption to furnish lights 
on defendant’s part, and failed to show any 
defective condition in the stairway which 
was known by defendant, the trial court 
erred in failing to grant defendant’s motion 
for nonsuit. Judgment for plaintiffs was 
reversed.—Triggiani et vir v. Olive Oil Soap 
Company. New Jersey Superior Court, 
Appellate Division. Filed November 16, 
1948. 16 CCH Necticence Cases 450. 

John W. Hand, Evans, Hand & Evans, 129 
Market Street, Paterson, New Jersey, for Ap- 
pellant. 

ovis Santorf. 206 Market Street, Paterson, 
New Jersey, for Respondents. 


HOTEL GUEST LOSES BALANCE 
AT ELEVATOR SHAFT 


(MISSOURI) 
e Contributory negligence 


Plaintiff, a guest in defendant’s hotel, 
lost his balance while reaching for the 
inner door of the self-service elevator and 
fell into the shaft when the car was not 
there. The outer or shaft doors were 
supposed to be equipped with an _ inter- 
locking device to prevent their being opened 
when the car was not at the floor level. 
Plaintiff had seen a man who had just 
stepped off the elevator come down the 
lobby aisle. Plaintiff did not step into the 
shaft, but lost his balance while reaching 
for the inner door, which he had reason 
to believe was there. Defendant failed to 
establish plaintiff's contributory negligence 
as a matter of law. Judgment for plaintiff 
was affirmed on condition of remittitur.— 
Phegley v. Graham, Haughton Elevator 
Company, Respondent. Missouri Supreme 
Court, Division Two. December 13, 1948. 
16 CCH Nectiicence Cases 450. 


‘ini 


SPEEDBOAT EXPLOSION 


(MICHIGAN) 


e@ Passengers injured 
Owner’s liability 


Plaintiffs were severely burned when the 
operator of the speedboat on which they 
were passengers neglected to open the 
hatch covers in order to ventilate the engine 
compartment, and an explosion occurred 
when he attempted to start the engine. 
Plaintiffs alleged that the boat’s owner and 
the operator were negligent in failing to 
inspect the boat properly, in failing to have 
the motor compartment equipped with 
proper vents, in failing to inspect and keep 
the motor in good repair and in failing to 
discover the gasoline fumes in the motor 
compartment. The court determined that 
the explosion and fire were the result of 
the owner’s failure to keep the boat and 
its equipment in proper condition and the 
result of the operator’s negligence in failing 
to inspect the engine and engine compart- 
ment. The negligence of the operator was 
imputable to his copartner andi principal, 
the owner. Therefore, the negligence was 
legally within the “privity or knowledge” 
of the owner, and his petition for limitation 
of liability was denied. Judgment was 
entered for plaintiffs against defendants 
jointly and severally —Kulack v. The Pearl 
Jack et al. United States District Court, 
Western District of Michigan, Southern 
Division. September 2, 1948. 16 CCH 
NEGLIGENCE Cases 433. 

Mitts & Smith, 726 Grand Rapids National 
Bank Building, Grand Rapids, Michigan, Bloom 
& Bloom, 105 W. Madison Street, Chicago, IIli- 


nois, Leo W. Hoffman, Allegan, Michigan, for 
Plaintiffs. 


Irving S. Toplon, Theodore E. Rein, 10 S. 
LaSalle Street, Chicago, Illinois, Travis, Mer- 
rick, Varnum & Riddering, John L. Wierengo, 
Jr., 1000 Michigan Trust Building, Grand Rapids, 
Michigan, Frederick T. Miles, Fruit Growers 
State Bank Building, Saugatuck, Michigan, for 
Defendants. 


PROTRUDING SHUT-OFF BOX 
IN PARKWAY 


(MISSOURI) 
@ Gas company’s liability 


Plaintiff parked his car along the curb 
and entered a private home. Returning 
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to his car, his right foot came in contact 
with a gas shut-off box at the edge of the 
sidewalk, causing him to fall. The black 
box was surrounded with grass and leaves. 
Plaintiff's evidence was to the effect that 
for eight or nine months prior to the time 
of his injury, this shut-off box extended 
two or three inches above the surface of 
the parkway. A parkway is as much a 
part of the public highway as are the 
sidewalks and roadways. Parkways are 
designed for ornament and not for use as 
pathways, but that people will use and 
occupy them is a fact of common knowledge 
and one to be reckoned with by the city 
and its licensees in the discharge of their 
duties to the traveling public. It was for 
the jury to determine whether the box 
subjected persons lawfully using the park- 
way to an unreasonable risk of bodily 
injury. Judgment for plaintiff was affirmed. 
—Wendegatz v. Kansas City Gas Company. 
Kansas City Court of Appeals, Missouri. 
December 6, 1948. 16 CCH NEGLIGENCE 
Cases 416. 

Charles M. Miller, Kansas City, Missouri, for 
Appellant. 


Homer A. Cope, Walter A. Raymond, Kansas 
City, Missouri, for Respondent. 


PEDESTRIAN 
TRIPS OVER WATER-METER BOX 


(GEORGIA) 
®@ Municipality’s liability 
City parks 


Plaintiff parked her car along the outer 
edge of a city park and alighted by way of 
the right-hand door. When she returned 
and started to get into her car by way of 
the left-hand door, she stumbled and fell 
over a water-meter box, which was located 
in a strip of paving which had been put 
down in connection with the installation 
of parking meters. The water-meter box 
was not lowered to the level of the pave- 
ment, but was “paved around” so that it 
was elevated approximately seven .inches 
above the level of the pavement. The 
maintenance of a city park and the operation 
of parking meters are both governmental 
functions, and the municipality is not liable 
for the improper or nonperformance of its 
officers, agents and servants. The trial 
court correctly sustained the demurrer to 


TUTE 


the petition. Judgment for defendant was 
affirmed.—Stubbs v. City of Macon. Georgia 
Court of Appeals. December 4, 1948. 16 
CCH NEGLIGENCE Cases 429. 

John J. 
Plaintiff. 


Charles W. Walker, E. S. Sell, Jr., 
Georgia, for Defendant. 


McCreary, Macon, Georgia, for 


Macon, 


REFEREE 
KNOCKED INTO SPECTATOR 


(NEBRASKA) 


e Contributory negligence 
Jury instructions 





Plaintiff, a spectator at a wrestling match, 
was injured when the referee was pushed 
by one of the wrestlers into plaintiff, who 
was sitting in his seat in the front row. 
The lower court instructed on both assumed 
risk and contributory negligence, and the 
jury returned a verdict for defendants. 
The reviewing court found no evidence that 
would directly or by reasonable inference 
indicate contributory negligence on the part 
of plaintiff. There was nothing to indicate 
that flying tackles by participants, the effect 
of which is to knock referees into the laps 
of spectators, is a characteristic of wrest- 
ling, or if it is that, under the circumstances 
it could have been avoided in the exercise 
of due care by plaintiff. The trial court 
committed reversible error in instructing 
on contributory negligence and assumed 
risk. Judgment for defendants was re- 
versed and the cause remanded for a new 
trial—Klause v. Nebraska State Board of 
Agriculture et al. Nebraska Supreme Court. 
December 3, 1948. 16 CCH NEGLIGENCE 
Cases 445. 

William L. Walker, Leonard Dunker, Earl 
Ludlam, for Appellant. 

Max Kier, Joseph H. McGroarty, for Appellees. 


ARM CRUSHED IN HAY BALER 


(WISCONSIN) 
@ Manufacturer’s liability 





Plaintiff sought recovery for the loss 
of his arm which was amputated after 
having been crushed in a hay baler manu- 
factured by defendant. When the bale 
reaches the proper size, a twine bar drops 
down in front of the rollers, the twine 
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catches in the last of the hay and goes 
into the rollers. When the twine failed to 
engage, plaintiff went to the front of the 
baler and tossed a handful of hay, but fell 
upon the apron in such a manner that his 
right arm was caught between the rollers. 
Plaintiff testified that he placed his right 
foot on the apron about seven inches above 
the ground, picked up a handful of hay 
and, with a side motion, tossed the hay. 
His foot slipped, and he fell full length on 
the apron with hand extended. His fingers 
caught in the nip of the rollers, and he 
was pulled into the rollers until the thick- 
ness of his arm jammed the machine and 
stalled the tractor. The court concluded 
that the baler, when used as_ intended, 
was not an instrument of danger. Plain- 
tiff’s injuries resulted from a mistake in 
using the machine and not from any in- 
herent defect either in the machine’s design 
or faulty construction. Judgment for plain- 
tiff was reversed and the case dismissed.— 
Yaun v. Allis-Chalmers Manufacturing 
Company. Wisconsin Supreme _ Court. 
Filed November 16, 1948. 16 CCH Nec tt- 
GENCE Cases 354. 

Edward T. O'Neill, Fond du Lac, Wisconsin, 
for Respondent. 


Lines, Spooner & Quarles, 
consin, for Appellant. 


Milwaukee, Wis- 


VETERAN'S LEGS 
BURNED BY DOCTOR 


(PENNSYLVANIA) 
e@ Federal Tort Claims Act 


Plaintiff, a disabled veteran of World 
War II, received notice to report to the 
Veterans’ Administration Office for an ex- 
amination to obtain information regarding 
a reduction in his rate of disability. Plain- 
tiff was assigned to a full-time doctor 
employed by the Veterans’ Administration. 
In the course of the examination, the doctor 
tested plaintiff’s legs for reflexes by applying 
lighted matches to them. As a result, 
plaintiff received fourteen burns on_ his 
right leg and three burns on his left leg. 
The doctor applied salve to the burns, and 
plaintiff suffered pain, but continued to 
carry on his normal activities and felt no 
ill effects from the burns the second day 
after they were sustained. The court dis- 
missed the action, concluding that the ex- 


ception in the Federal Tort Claims Act 
which reads: “The provisions of this chapter 
shall not apply to any claim arising out 
of the combatant activities of the military 
or naval forces or the Coast Guard during 
time of war,” applied to plaintiff's case — 
Perucki v. United States of America. United 
States District Court, Middle District of 
Pennsylvania. December 6, 1948. 16 CCH 
NEGLIGENCE Cases 421. 

James J. Ziydon, Scranton Lackawanna Trust 
Building, Scranton, Pennsylvania, for Plaintiff. 


Arthur A. Maguire, United States Attorney 
Scranton, Pennsylvania, for Defendant. 


INTOXICATED MAN 
STRUCK BY TRAIN 


(VIRGINIA) 
@ Discovered peril doctrine 

While lying on the tracks in an intoxi- 
cated condition, the decedent was struck 
by defendant’s train. The portion of the 
tracks where the accident occurred had 
been used as a walkway by pedestrians 
going to and from work and by school 
children going to and from school. This 
use of the tracks was thoroughly known 
to the operators of the train. Seven paths 
leading to the tracks indicated considerable 
use. The engineer testified that as he 
rounded the curve some 1,200 feet from 
where the decedent was lying, he saw two 
boys come out of the bushes alongside the 
track, one of whom waved his hands over 
his head. He watched to see what they 
were going to do, and later they returned 
to the bushes. When he got to the point 
where the boys had been standing, he saw 
what he thought was a piece of brown 
paper on the track some four hundred feet 
in front of the locomotive. At this time 
he made a slight application of the air 
brakes. After he had gone a further dis- 
tance of 125 feet, he put the train in emer- 
gency and threw on sand to bring the train 
to a stop. Under Virginia law, it is not 
essential that the engineer should actually 
know that an object on the track is a 
human being. If he, in the exercise of 
ordinary care, could have discovered that 
the object on the track was a human being 
in time to have avoided running over him, 
the railroad is liable. The jury could have 
reasonably concluded that the engineer was 
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not looking ahead and that he should have 
seen the decedent. Judgment for plaintiff 
was afirmed.—Washington and Old Do- 
minion Railroad v. Taylor, Admx. Virginia 
Supreme Court of Appeals. November 22, 
1948. 16 CCH NEGLIGENCE CASEs 365. 

Wilson M. Farr, Hardee Chambliss, Jr., John 
Alexander, Fairfax, Virginia, Frank L, Ball, 


1437 N. Court House Road, Arlington, Virginia, 
for Plaintiff in Error. 


James H. Simmonds, George Damm, Court 
Houre Square, Arlington, Virginia, Robert C. 
Coleburn, for Defendant in Error. 


OIL TANK 

DROPS ON TRUCK DRIVER 

(GEORGIA) Pen 
e Weak skids 


Plaintiff, a truck driver, was injured when 
a skid broke, causing a 1,200-pound oil 
tank, which was being loaded onto the 
truck, to fall upon him. The trucking 
company, at the request of Yarbrough, an 
agent for the distribution of defendant’s 
oil products, sent plaintiff and two helpers 
to the Sinclair bulk station to receive the 
tank and haul it. When plaintiff arrived 
at the refining company’s premises, two of 
Yarbrough’s employees were there to assist 
in loading the tank and procured two 
scantlings, which they placed at the rear of 
the truck. When an attempt was made to 
roll the tank up the skids, one broke, and 
the tank fell upon plaintiff, who was stand- 
ing near the loading operation. Defendant 
was charged with negligence in failing to 
furnish skids of proper strength, failing 
to warn plaintiff of the strength of the 
skids, and failing to furnish safe and suitable 
instrumentalities for loading the tank. The 
court reversed a judgment for defendant, 
holding that the agent, who had hired the 
workers to load the tank onto the truck, 
was not acting as an independent contrac- 
tor, but was acting in the capacity of 
agent or servant of the oil company.—Helms 
v. Sinclair Refining Company. United States 
Court of Appeals for the Fifth Circuit. 
November 6, 1948. 16 CCH NEGLIGENCE 
Cases 378. 

Walter H. Burt, 
Pellant. 

DeLacy Allen, Albany, Georgia, for Appellee. 


Albany, Georgia, for Ap- 
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RIGHTS OF PARTIAL SUBROGEES 


(NEW JERSEY) 
@ Federal Tort Claims Act 


Through the negligence of an employee 
of the United States, acting in the course 
and scope of his employment, a property 
owner sustained damage to his property 
by fire. An insurance company paid part 
of the loss to the property owner under 
a policy issued to him, and a second in- 
surance company did likewise. The two 
insurance companies brought separate ac- 
tions against the United States, claiming 
to be subrogated to the insured’s claim 
against the United States for the damage 
done to the property. The problem arose 
as to the procedural position of a partial 
subrogee under the federal rules. His equ'- 
table rights in any recovery made by the 
subrogor qualify the subrogee as a real 
party in interest under Rule 17 (a). The 
only real reason for preventing suit by the 
partial subrogee alone is, as in the case of 
the partial assignee, to preclude incon- 
vience and expense to a defendant who 
might be required to defend a number of 
separate suits arising out of a single claim, 
if the rule were otherwise. The court re- 
versed a judgment which dismissed the 
actions, holding that defendant should make 
the claim to join the necessary parties, and 
thereafter plaintiffs could have a chance 
to prove their case on the merits——York- 
shire Insurance Company v. The United 
States of America. United States Court 
of Appeals for the Third Circuit. Filed 
November 5, 1948. Opinion amended and 
rehearing denied, December 6, 1948. 16 
CCH NEcLiceNce CAses 412. 

Abraham Frankel Kinmonth Building, Asbury 
Park, New Jersey, for Appellants. 


Alvin O. West, Department of Justice, Wash- 
ington 25, D. C., for Appellee. 


INSURER'S RIGHT 
TO SUBROGATION 





(NEW YORK) 
@ Federal Tort Claims Act 


Vambell, an employee of the Federal 
Reserve Bank of New York, was injured 
as a result of the negligence of employees 
of the General Post Office Building. Plain- 
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tiff had insured Vambell’s employer against 
its liability for workmen’s compensation 
and duly paid Vambell’s claim. Vambell 
failed to commence any action against the 
United States within one year after the 
accident, and his inaction operated, accord- 
ing to the New York statute, as an assign- 
ment to plaintiff of his cause of action 
against the United States for the injury. 
The New York law provides that any re- 
covery obtained by plaintiff must first be 
applied to reimburse plaintiff for the amount 
paid as compensation, and of the excess, if 
any, two thirds is to be paid to Vambell 
and one third retained by plaintiff. Plain- 
tiff sought to recover from defendant under 
the Federal Tort Claims Act. The court 
reversed the judgment of the trial court, 
which dismissed plaintiff’s action, holding 
that plaintiff was the only real party in 
interest, even though it may have to ac- 
count for part of the recovery to the 
injured employee. Although the Act con- 
tains no mention of claims by subrogees 
or assignees, Congress has repeatedly acted 
upon the claims of insurance company sub- 
rogees, and the compelling reasons which 
led to the enactment of the Tort Claims 
Act for claims presented by injured in- 
dividuals apply equally where the claimant 
is a subrogee or assignee of plaintiff’s type. 
Judgment of dismissal was reversed and 
the cause remanded.—Aetna Casualty & 
Surety Company v. United States of Amer- 
ica. United States Court of Appeals for 
the Second Circuit. November 4, 1948. 
16 CCH NEGLIGENCE CAsEs 391. 

Edward W. Springsteen. William A. Hyman, 
Harold W. Hayman, for Plaintiff, Appellant. 


H. G. Morison, Pavl A. Sweeney, Alvin O. 
West, J. Vincent Keogh, Eli Resnikoff, for De- 
fendant, Appellee. 


OPEN CATCH BASIN IN STREET 


(KANSAS) 


@ Pedestrian injured 
Municipality’s liability 


Plaintiff was injured when he fell into 
an uncovered catch basin in a gutter in 
a street of defendant city. He had pur- 
chased four bales of straw from a farmer 
and told him to pile it by the barn. He 
stopped his car and went down the middle 
of the street to the barn to cover the 
straw, as it was raining and misting. The 
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street was muddy, and in returning to his 
car, he walked down the gutter and through 
the water running in it so that the mud 
would be washed from his shoes before he 
entered his car. The lights from his car 
did not light up the gutter, nor did the 
street light. The trial court erred in di- 
recting a verdict for plaintiff and sub- 
mitting to the jury only the amount of 
damages, since under the evidence, the trial 
court could not say as a matter of law 
that plaintiff was not contributorily negli- 
gent in walking down the gutter through 
running water which obscured any hole or 
defect in his path. Judgment for plaintiff 
was reversed and the cause remanded for 
a new trial—Ripper v. City of Canton. 
Kansas Supreme Court. Filed November 
30, 1948. 16 CCH Neciicence Cases 430, 

J. R. Rhoades, George R. Lehmberg, Mc- 
Pherson, Kansas, for Appellant. 


Archie T. MacDonald, Russ B, Anderson, Mc- 
Pherson, Kansas, for Appellee. 


HOLE ON GRASS EMBANKMENT 


(NORTH CAROLINA) 
@ Baseball spectator injured 


When plaintiff arrived at the park to at- 
tend a baseball game, she found all grand- 
stand and bleacher seats filled. Thereupon 
she followed the crowd along a path to a 
grass embankment where she seated herself 
on a crate and watched the game. After 
the game was over she started down the 
bank when her foot either slipped into a 
hole or came in contact with a rock or 
bottle, and she fell. Baseball is an outdoor 
game. Those who operate a park appropri- 
ate for playing this game for the entertain- 
ment of spectators would not be expected 
to maintain the grass-covered slopes 0! 
an embankment on which some spectators 
choose to sit entirely free from roughness 
or unevenness or slight depressions. Plain- 
tiff failed to make a case of actionable 
negligence, and judgment of nonsuit was 
affrmed.—Patterson v. City of Lexington 
et al. North Carolina Supreme Court. 
December 15, 1948. 16 CCH NEGLIGENCE 
CAsEs 470. 

D. L. Pickard, Charles W. Mauze, for Plain- 
tiff, Appellant. 

Hubert E, Olive, for Defendant, Appellee City 
of Lexington. 

Phillips & Bower, for Defendant, 
Lexington Baseball Club. 
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STEP-DOWN 
CONCEALED BY DOOR 


(KANSAS) 


e Theatre patron injured 
Absence of warning 


Plaintiff was injured from a fall caused 
by a five-inch step-down, concealed by a 
door which opened inwardly and carried 
no warning of the change in levels between 
the lobby floor and the restroom floor in 
defendant’s theatre. Plaintiff was not guilty 
of contributory negligence as a matter of 
law in failing to keep her line of vision on 
her feet. It cannot be said that, as a 
matter of law, a closed door is a warning 
that there is a step-down just beyond it. 
The evidence did not show that plaintiff 
could have seen the warning sign on the 
partition wall inside the restroom when she 
had opened the door in order to take the 
forward step. Whether there should have 
been an adequate warning sign of the step- 
down on the restroom door was a question 
for the jury. Judgment for plaintiff was 
afirmed.—Buck v. The Miller Amusement 
Company. Kansas Supreme Court. No- 
vember 30, 1948. 16 CCH Nec Licence Cases 
439, 

J. B. Patterson, A. W. Hershberger, Richard 


Jones, William P. Thompson, Wichita, Kansas, 
for Appellant. 


Bernard Peterson, J. Rodney Stone, Newton, 
Kansas, for Appellee. 


CADET BURNED CLEANING GUN 


(LOUISIANA) 
@ Federal Tort Claims Act 


Plaintiff was a fifteen-year-old cadet in 
a Junior Reserve Officers’ high school unit. 
Military personnel had been assigned to 
and were teaching them military science. 
Sergeant Deal had called for volunteers to 
clean machine guns, and plaintiff was among 
those who responded. The guns had been 
coated with a grease called cosmolene to 
protect them against rust, and they were 
taken outside the building and placed in 
boiling water under which a fire was burn- 
ing. When taken out of the water they 
were put in another vessel, some twenty 
leet away, containing an unheated solvent, 
to complete the cleaning. While carrying 
the solvent from the building to the half 
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drum where it was used, some of it splashed 
on plaintiff's trousers. During Sergeant 
Deal’s absence for a few minutes, plaintiff 
attempted to take one of the guns out of 
the boiling water. In doing so, he got 
too close to the fire. His trousers ignited, 
and his legs were severely burned. There 
was testimony that Deal had told the boys 
that he would remove the guns from the 
boiling water. The court concluded that 
the officers were serving under the control 
of the state and its subdivision, the public 
school board. Consequently, if Deal was 
guilty of actual negligence, it was not as 
an agent of the United States. Further- 
more, plaintiff was sufficiently mature in 
understanding and common sense to have 
appreciated the danger of bringing his 
clothing, wet with cleaning fluid. in close 
proximity to the open flame. His action 
amounted to contributory negligence. 
Judgment for defendant was affirmed.— 
Cobb, etc. v. United States of America. 
United States District Court, Western Dis- 
trict of Louisiana, Shreveport Division. 
December 14, 1948. 16 CCH NEGLIGENCE 
Cases 474. 


D. H. Perkins, Booth, Lockard & Jack. Whit- 
field Jack. Shreveport, Louisiana, for Plaintiff. 


Malcolm E. Lafargue. United States Attorney, 
W. J. Fleniken, Assistant United States At- 
torney, for Defendant. 


CHIPPED THRESHOLD 
TRIPS CUSTOMER 


(ARIZONA) 
@ Storekeeper’s liability 


On her first visit to defendant’s general 
store, plaintiff entered and walked the 
length of the floor, departing through a 
second entrance. As she attempted to pass 
through this doorway, her foot struck an 
obstruction which caused her to fall for- 
ward onto the sidewalk. The doorway had 
a crown type of threshold, curved so that 
the middle was elevated five eighths of an 
inch above the floor, and the inner and 
outer edges were about one eighth of an 
inch above the floor. The doorway con- 
sisted of three metal sections joined to- 
gether at their ends so as to compose a 
strip as long as the width of the doorway 
and six and three-quarters inches wide. 
The junctures of the three sections were 
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not flush, but fitted unevenly, forming 
ledges which ran across the threshold. At 
the points of connection of the sections 
there were three irregularly shaped pieces 
that had been chipped out of the metal, 
leaving holes ranging from one and one-half 
inches to two and three-eighths inches in 
size. These chipped-out places had been 
present for some time prior to the accident. 
The court found no error in the trial 
court’s refusal to take from the jury the 
question of whether the chippings and un- 
even places in the threshold amounted to 
an unreasonable risk. Judgment for plain- 
tiff was affirmed.—J. J. Newberry Com- 
pany v. Crandall et ux. United States 
Court of Appeals for the Ninth Circuit. 
December 13 1948. 16 CCH NEGLIGENCE 
Cases 479, 


AGED PEDESTRIAN 
STRUCK AT CROSSING 


(LOUISIANA) 
@ Railroad’s liability 





The decedent, seventy-three years old and 
somewhat hard of hearing, was crossing 
the tracks at a public crossing when she 
heard a whistle. Looking around she saw 
the train and started to run to get out of 
its way, but was struck before she was 
out of danger. The engineer testified that 
he used only the service application of his 
brakes to make the ordinary stop about 
one-half mile before reaching it, with full 
knowledge that the tracks were being used 
constantly by the public as a passageway. 
He further stated that he saw the decedent 
when he was even with the trestle. -Yet 
he did not deviate from the procedure for 
an ordinary station stop, but simply blew 
the whistle at the customary point and 
applied the service brakes. The engineer 
did not use that high degree of care which 
the circumstances required. Had he done 
so and brought the light train under better 
control, he could have, by using the facilities 
at his command, stopped and avoided hit- 
ting the deceased. Judgment was entered 
for plaintiffs. — Clifton et al. v. Chicago, 
Rock Island and Pacific Railway Company, 
etc. United States District Court, Western 
District of Monroe 


Louisiana, Division. 
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PLANE CRASH 
AT NEWFOUNDLAND AIR BASE 





(NEW YORK) 


e@ Federal Tort Claims Act 
“Foreign country” construed 


Does the exclusion from coverage of the 
Federal Tort Claims Act of any “claim 
arising in a foreign country”, prevent 
recovery from the United States for wrong- 
ful death occurring on a Government air- 
field in Newfoundland in an area covered 
by a ninety-nine year lease and executive 
agreement as a part of the famous “de- 
stroyer deal” of March 27, 1941, between 
Great Britain and the United States? 
Plaintiff's husband, a flight engineer em- 
ployed by the American Overseas Airlines, 
was killed when his plane crashed just as 
it had taken off from Harmon Field near 
Stephenville, Newfoundland. As adminis- 
tratrix of her husband’s estate, plaintiff 
sought recovery under the Federal Tort 
Claims Act, alleging that her husband’s 
death was caused by negligence of repre- 
sentatives of the United States and that 
under the laws of Newfoundland, an action 
for wrongful death existed. The Act gave 
exclusive jurisdiction to the United States 
District Court “for Territories and posses- 
sions of the United States, under 
circumstances where the United States, if 
a private person, would be liable to claimant 
for such death in accordance with 
the law of the place where the act or 
omission occurred.” The lower court dis- 
missed the action for lack of jurisdiction 
on motion of defendant. The higher court 
reversed and remanded, declaring that where 
the United States constructs, operates and 
controls an air base so completely as is the 
actual fact, so obviously in direct line with 
the intent of the contracting governments, 
it is fantastic to consider this territory a 
foreign country within the meaning of a 
local statute affecting the relationship of 
the United States and private persons.— 
Spelar, Admx. v. United States of America. 
United States Court of Appeals for the 
Second Circuit. December 8, 1948. 16 
CCH NEGLIGENCE CAsEs 472. 
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